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May 2,2000 

VIA HAND DELIVERY 

Lawrence Noble, Esq. 
General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, D.C. 20463 

Re: MUR 4987 

Dear Mr. Noble: 

This firm serves as counsel for the Commission on Presidential Debates (the “CPD’). 
We respectfully submit this response on behalf of the CPD to the complaint filed by Patrick J. 
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform 
and Angela M. Buchanan (collectively, the “Reform Party”).’ 

INTRODUCTION AND OVERVIEW 

The sole mission of the nonpartisan CPD is to ensure, for the benefit of the American 
electorate, that general election debates are held every four years among the leading candidates 
for the offices of President and Vice President of the United States. The CPD is proud of its 
record of public service in sponsoring televised debates among the leading candidates in each of 
the last three presidential general elections, and the CPD looks forward to the debates it is 
planning for the fall of2000. 

The goal of the CPDs debates is to afford the niembers of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates from among whom the next 
President and Vice President will be selected. In each of the last two elections, there were over 

Along with this response, we submit Declarations from the following individuals: 
( 1 )  Janet H. Brown, Executive Director of the CPD (attached as Exhibit 1); (2) Dorothy S .  
Ridings, Member of the CPD Board of Directors and former President of the League of Women 
Voters (attached as Exhibit 2); and (3) Dr. Frank Newport, Editor-In-Chief of the Gallup Poll 
(attached as Exhibit 3). 

I 
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one hundred declared Candidates for the Presidency, excluding those seeking the nomination of 
one of the major parties, and the same is true for the current election. During the course of the 
campaign, the candidates are afforded many opportunities in a great varkty of forums to advance 
their candidacies. In order most fully and fairly to achieve the educational purposes of its 
debates, the CPD has developed nonpartisan, objective criteria upon which it will base its 
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of 
the criteria is to identify those candidates, regardless of party, who realistically are considered to 
be among the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD announced, on January 6,2000, 
that it will apply three criteria to each declared candidate to determine whether that candidate 
qualifies for inclusion in one or mote of the CPD’s debates2 As in prior election cycles, the 
CPD’s Criteria examine (1) constitutional eligibility, (2) ballot access, and (3) dectoral support. 
The CPD will invite to participate in its debates any candidate, regardless of party, who satisfies 
the three criteria. 

The criteria regarding constitutional eligibility and ballot access are very similar to the 
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles, 
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of 
enumerated factors in order to identify those candidates with a “realistic chance of being 
elected.” This standard was challenged in 1996 by Perot ’96 and the Natural Law Party as not 
“objective” as required by 11 CFR 9 110.13(~) (the “1996 Complaints”). The CPD defended its 
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MURs 
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance 
with the requirements of the federal election laws.3 

After each election cycle, the CPD has undertaken a thorough review of all aspects ofthe 
debates, including its candidate selection criteria, and the CPD undertook such a review after the 
1996 debates. The CPD concluded that, despite the comfort that would come from remaining 
with the criteria that already had withstood very pointed attack, it would not refrain from 
modifying those criteria if to do so would enhance its contribution to the electoral process. For 
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required 

* The CPD’s Nonpartisan Candidate Selection Criteria for 2000 General Election Debate 
Participation (“Criteria”) are attached at Tab F to the Declaration of Janet H. Brown (hereafter 
“Brown Declaration”) (attached as Exhibit 1). 

’ See April 6, 1998 Statement of Reasons dismissing MURs 445 1 and 4473 (hereafter 
“Statement of Reasons”) (attached at Tab E to Brown Declaration) at I (setting forth the FEC’s 
reasons for its February 24, 1998 finding that there was “no reason to believe that the [CPD] 
violated the law by sponsoring the 1996 presidential debates or by failing to register and report 
as a political committee”). 
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level of electoral support that is intended to be clearer and more readily understood than 
experience demonstrated was the case with the prior criterion. Rather than weigh a series of 
enumerated indicia to identify those candidates with a “realistic chance of being elected,” the 
streamlined criterion for 2000 sets forth a bright h e  standard with respect to electoral support. 
The criterion requires that eligible candidates have a level of support of at least fifteen percent of 
the national electorate as determined by five selected national public opinion polling 
organizations, using the average of those organizations’ most recent publicly-reported results at 
the time of the CPD’s determination of eligibility before each debate. 

Although the Reform Party’s Complaint adopts a scattershot approach, the cornplaint is 
principally a challenge to this third criterion. The Reform Party’s rather surprising position is  
that it is improper even to consider level of electoral support when identifying the candidates to 
be invited to debate. See Refom Party’s March 20,2000 complaint (hereafter, the “Complaint”) 
at 4 (“support for a candidate in the national electorate prior to the debates is not reasonably 
related to the selection of candidates for the debates”)(emphasis in original). However, in what 
appears to be a rather blatant inconsistency, the Reform Party urges in the Complaint that the 
CPD be ordered to invite to its debates any candidate eligible for general election funding, 
because such eligibility actually is the appropriate measure of pre-debate electoral support. The 
Reform Party presents this standard as the only legally permissible standard, although the 
Complaint sheds little light on why this is so under the pertinent regulations. 

The Reform Party’s position is without legal support, and the CPD’s criteria are wholly 
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one 
acceptable approach to candidate selection criteria. The FEC explained when adopting its 
regulations that “[tlhe choice of what objective criteria to use is largely left to the staging 
organization. . . .” 60 Fed. Reg. 64,260,64,262 (Dec. 14, 1995). Moreover, the FEC has 
explained (1) that it is entirely appropriate for the criteria to include a measure of “candidate 
potential” or electoral support; and (2) that polling data is an appropriate measure of such 
potential or support. Statement of Reasons at 8. Eligibility for general election funding, 
even if it would be an acceptable measure of electoral support, simply is not the only legally 
acceptable measure of such s u ~ p o r t . ~  

In fact, in the CPD’s judgment, eligibility for general election fimding is a highly flawed 
measure of electoral support. It is premised on the results ofthe previous election and not at all 
on the level of present public interest in the candidates running for office. Accordingly, it is 
potentially underinclusive to the extent it would automatically exclude a new candidate with 
significant national support if that candidate is not the nominee of a party eligible for funding 
based on the prior election. At the same time, it is potentially overinclusive to the extent it 
would automatically include a candidate with marginal present national public support solely 
because that candidate is eligible for federal funding based on the results ofan election held four 
years earlier. The CPD determined that c w e n t  polling data is a superior measute of present 
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The CPD’s criteria are preestablished and objective, are reasonable, have not been 
adopted to bring about a preordained result or for any partisan or improper purpose, and 
otherwise are proper. For these reasons, all as explained more fully below, the CPD respectfully 
requests that the FEC find that there is no reason to believe any violation of the federal election 
laws has occurred and that the Complaint be dismissed. 

I. BACKGROUND 

A. The Commission on Presidential Debates 

The 1984 presidential election campaign focused national attention on the role of debates 
in the electoral process. Specifically, although face-to-face debates between the leading 
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the 
last minute, after an extended period of sporadic negotiations between representatives of the 
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice- 
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980 
general election campaigns followed a similar flurry of eleventh-hour negotiations among the 
leading candidates. In 1964, 1968 and 1972, such last-minute jockeying resulted in no 
presidential debates at all during the general election campaign. Thus, the 1984 experience 
reinforced a mounting concern that, in any given election, voters could be deprived of the 
opportunity to observe the leading candidates for President debate each other.5 

Following the I984 election, therefore, two distinguished national organizations, the 
Georgetown University Center for Strategic and International Studies and the Harvard University 
Institute of Politics, conducted separcte, detailed studies of the presidential election process 
generally, and of the role of debates in that process specifically. The reports produced by these 
two independent inquiries found, inter alia, that: (1) debates are an integral and enhancing part 
of the process for selecting presidential candidates; (2) American voters expect debates between 
the leading candidates for President; and (3) debates among those candidates should become 
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard 
reports recommended that the two major political parties endorse a mec,hanism designed to 
ensure, to the greatest extent possible, that presidential debates between the leading candidates 
be made a permanent part of the electoral process. Brown Declaration, ‘$7 9-10. 

(continued) 
public interest in and support for a candidacy. 
Dorothy S. Ridings (hereafter “Ridings Declaration”) (aitached as Exhibit 2), 77 10-12. 

Brown Declaration, 17 34-36; Declaration of 

’See generally N. Minow & C. Sloan, For Great Debates 21-39 (1987); Commission on 
National Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986); 
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in 
America, in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987). 
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In response to the Harvard and Georgetown studies, the then-chairmen ofthe Democratic 
and Republican National Committees jointly supported creation of the independent CPD. Brown 
Declaration, 71 9-1 1. The CPD was incorporated in the District of Columbia on February 19, 
1987, as a private, not-for-profit corporation to “organize, manage, piaduce, publicize and 
support debates for the candidates for President of the United States.” Id- 7 3. The CPD has 
been granted tax-exempt status by the Internal Revenue Service under $501 (c)(3) the Internal 
Revenue Code. Id. 

The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank 
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. rd. 7 6. While Messrs. Kkk md Fahrenkopfsewed as 
chairmen of the Democratic and Republican National Conmittees, respectively, at the time the CPD 
was formed, they no longer do so. id. f 1 1. In fx:, no CPD board member is an officer of either 
the Democratic or Republican National Committees. j& The CPD’s Board members come from a 
variety of backgrounds, and while some are identified in one fashion or another with one of the 
major parties (as are most civic leaders in this country), that ceetainly is not the case for all of the 
CPD Board members. Id.; Ridings Declaration, 7 1 .6 

The CPD receives no funding from the government or any political party. rd. f 5. The 
CPD obtains the funds required to produce its debates every four years and to support its ongoing 
voter education activities from the communities that host the debates and, to a lesser extent, from 
corporate and private donors. Id. The donors have no input into the management of any of the 
CPD‘s activities and have no input into the process by which the CPD selects debate participants. 

The CPD sponsored two presidential debates during the 1988 general election, & 7 19; 
three presidential debates and one vice presidential debate in 1992, 
debates and one vice presidential debate in 1996, & 1 30. 

722; and two presidential 

The Reform Party has chosen to include in its Complaint a series of false allegations also 
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s 
Complaint’s claims to the contrary notwithstanding, the CPD is 
political parties, nor has it been operated for the purpose of strengthening the major parties. While 
the CPD’s creation was enthusiastically supported by the then-ehairmen ofthe major parties, it was 
formed as a separate and independent corporation. Before the CPD began its operations in earnest, 
there were, as the Reform Party notes, isolated references to the CPD as a “bi-partisan” effort. See. 
s, Reform Party Complaint at 14-15. In context, however, such references spoke only to the 
efforts of the CPD’s founders to ensure that it was not cofitrolled by any one political party, not an 
effort by the two major parties to control the CPD’s operations or to exclude debate participation by 
non-major party candidates in CPD-sponsored debates. Those claims also ignore the CPD’s history 
of scrupulously establishing and applying nonpartisan criteria for the selection of paticipants in its 
debates. Brown Declaration, f7 12-18,20-23,25-27 and 31-33. 

controlled by the two major 
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In connection with the 2000 general election campaign, the CPD has formulated and 
announced plans to sponsor three presidential debates and one vice presidential debate, and the 
CPD and the communities hosting the debates already have spent considerable time, effort and 
funds to prepare for those events. 71 I O  & 42. The CPD’s debates have been viewed by tens 
of millions of Americans, and have served a valuable voter-education function. Id. T[ 4. In 
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects 
designed to enhance the educational value of the debates themseives, and is presently involved in 
a project designed to increase the educational value of the debates through interactive activities 
on the Internet. 7 41. 

B. The CPD’s Sponsorship of Debates in 11988,1992 and 1994 

Among the background allegations in the Reforni Party Complaint are attacks taken fian 
the 1996 Complaints -- on various aspects of the O D ’ s  sponsorship of debates in 1988,1992 and 
1996.’ None are new, and all are meritless. 

With respect to the 1988 debates, the Complaint repeats baseless allegations that, somehow, 
an agreement between the Bush and Dukakis campaigns (addressing various production issues) 

’ The CPD, of course, is hardly alone among debate sponsors that have faced a challenge to 
their candidate selection decisions. See, e.&, Arkansas Educ. Television Comm’n v. Forbes, 523 
U.S. 666 (1998) (upholding exclusion of independent congressional candidate from debate 
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied, 
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate 
sponsored by local radio station); Marcus v. Iowa Public Television, 150 F.3d 924 (8th Cir. 
1998), cert. denied, 525 U S .  1069 (1999); (upholding exclusion of third-party congressional 
candidate from debate sponsored by public broadcaster); chandler v. Georgia Public 
Telecommunications Comm’n, 917 F.2d 486 (1 lth Cir. 1990) (rejecting efforts by third-party 
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), & 
749 F. Supp. 264 (N.D. Ga.), cert. denied, 502 U S .  816 (1990); Johnson v. FCC, 829 F.2d 157, 
160 (D.C. Dir. 1987) (rejecting efforts of third-party presidential and vice-presidential candidates 
to prohibit the televising of debates sponsored by the League of Women Voters, from which they 
were excluded); Koczak v. Grandmaison, 684 F. Supp. 763,764 (D.N.W. 1988) (upholding state 
political party’s exclusion of candidate from primary debate); Martin-Trigona v. Universitv of 
New Hamshire, 685 F. Supp. 23,25 (D.N.K. 1988) (upholding state university’s exclusion of 
candidate from primary debate); In re Comdaint of LaRouche Canmaim, MUR 1659 (Federal 
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary 
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 1617 
(Federal Election Commission May 9, 1984) (upholding Dartmouth College’s exclusion of 
candidate from primary debate); see also Kav v. New Hammhire Democratic Party, 821 F.2d 31, 
33 (1st Cir. 1987) (upholding state political party’s exclusion of presidential candidate from 
party forum). 
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rendered the debates a fraud and a ‘‘hoodwinking of the American public.” Complaint at 17. In 
fact, the 1988 debates, in which distinguished journalists including Jim Lehrer, Peter Jennings, 
Bernard Shaw and Tom Brokaw participated, Brown Declaration, 1 19, were widely praised. For 
example, the Wall Street Journal noted, after the first of the CPD’s 1988 presidential debates, that 
“the ‘no-issues’ campaign issue is dead; by the time the debate finished, voters knew they had a 
clear-cut choice.” Wall St. J., Sept. 27, 1988, $ 1 ,  at 34. The Baltimore Sun asserted that the first 
Bush-Dukakis encounter was a “Gold Medal Debate” and “the best presidential debate in history.” 
Baltimore Sun, Sept. 26, 1988, §A, at 6. Nationally syndicated colurrmnist David Broder wrote that 
the debates provided the voters the “invaluable experience of watching the presidential and vice 
presidential candidates engage each other -- and panels of journalists” and further opined that 
sponsorship of hture debates by the CPD “ought to be continued.” Wash. Post, Nov. 9,1988, $A, 
at 15. 

With respect to the 1992 debates, in which the CPD invited Ross Perot and Admiral James 
Stockdale to participate, the Reform Party alleges that the CPD first decided not to include 
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party 
candidates SO insisted. &e Complaint at 17-1 8. This is simply false. The CPD’s initial decision 
not to include the Reform Party candidates was made at a time when Mr. Perot had withdrawn from 
the race. After Mr. Perot re-entered the race, just prior to the first debate, the CPD’s independent 
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation 
should be extended to Mr. Perot and his running mate. Brown Declaration, 71 21-23: The CPD 
made very clear to the major party candidates that it would only agree to sponsor debates that were 
consistent with its voter education purposes and its candidate selection criteria, even if that meant 
the 1992 debates would be. conducted by another sponsor. 
correspondence to campaigns (attached at Tab A to Brown Declaration). 

October 6 and 7,1992 

With respect to 1996, the Reform Party claims that the CPD and the major patties 
“contrived” to keep Mr. Perot out of the CPD’s debates in 1996. Aside from a statement by 
George Stephanopolous that President Clinton’s campaign did not want Mr. Perot in the 
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is 
none. As in 1988 and 1992, the CPD followed the recommendation of an independent 
Advisory Committee with respect to whom to invite to its debates. Brown Declaration, 
7 26. The major party campaigns had input into that decision. Id- 4[ 39. The Refom 

* The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the 
electorate.” Complaint at 18. In fact, prior to his July 1992 withdrawal, his support had been as 
high as 38%, and some polls taken prior to the CPD’s decision showed his support at 17-20%. & 
October 2, I992 Washin@on Post article noting that in June 1992, Perot’s support had been as high 
as 38%; GannettManis poll from September 21-23,1992, showing Perot at 20%; Time/CNN poll 
from September 22-24, 1992, showing Perot at 17%. See also Brown Declarahon, 1 24. 
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Party’s claim that the major arties had influence into the promulgation ofthe CPD’s criteria 
has no basis whatsoever. Id. t 

C, The CPD’s Promulgation of Objective Candidate Selection Criteria for its 
2000 Qebates 

The specific voter education purpose of the CPD’s debates is to bring before the 
American people, in a debate, the leading candidates for the Presidency and Vice-presidency. 
Brown Declaration, f 32; Ridings Declaration, 17. In any given presidential election year, there 
are scores of declared non-major party presidential candidates, including over 1 10 in 2000. See 
FEC’s “2000 Presidential Address List,” as of March 31,2000. Accordingly, virtually from its 
inception, the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies 
all of the candidates in a particuiar election year who, regardless of party affiliation and in light 
of the educational goals of the CPD’s debates, properly should be invited to participate in those 
debates. Brown Declaration, 11 12-1 5. 

An organization that seeks to sponsor a general election debate among leading candidates 
for the Presidency faces enormous challenges. No candidate is obliged to debate, and there is a 
significant risk that a leading candidate would not agree to share the debate stage with a 
candidate who enjoys only modest levels of national public support. Ridings Declaration, f 7.“ 
Thus, a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be 

The FEC rejected these same allegations when advanced in the 1996 Complaints. 

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the 
Committees may have discussed the effect of M. Perot’s participation on their 
campaigns is without legal consequence. There certainly is no credible evidence to 
suggest the CPD acted upon the instructions of the two campaigns to exclude 
Mr. Perot. To the contrary, it appears one of the campaigns wanted to include 
Mr. Perot in the debate. . . . In fact, CPD’s ultimate decision to exclude Mr. Perot 
(and others) O ~ I Y  corroborates the absence to any plot to equally benefit the 
Republican and Democratic nominees to the exclusion of all others. 

Statement of Reasons at 1 1. 

l o  The League of Women Voters’ experience in connection with the 1980 presidential 
debates demonstrates that these concerns and challenges are very real. In that year, the League 
invited President Carter, Governor Reagan and independent candidate John Anderson to debate. 
President Carter rehsed to participate in a debate that included the independent candidate. 
Ridings Declaration, f¶ 4-7. See also Fulani v. Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991) 
(noting that it is uncertain whether the major party candidates would agree to debate candidates 
with only modest levels ofpublic suport), cert. denied, 502 U.S. 1048 (1992). 
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to 
debate, but not so inclusive that one or more of the candidates in whom the public has 
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose 
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views, in a 
debate format, of the principal rivals for the Presidency, the absence of one o f  the leading 
candidates would dramatically undercut the educational purpose of its debates. a. The CPD 
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the 
foregoing considerations in mind, as well with the goal of adopting criteria that would be clear 
and readily understood by the public. 7 8. 

The CPD’s 2000 Criteria were adopted after substantial evaluation and analysis of how 
best to achieve the CPD’s educational purpose. Ridings Declaration, 7 8. Contrary to what the 
complainants have claimed, the CPD’s 2000 Criteria were not adopted with any partisan or 
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from 
participating in the CPD’s debates or to bring about a predetermined result.” Rather, the Criteria 
were adopted to further the legitimate voter education purposes for which the CPD sponsors 
debates. Id.; Brown Declaration, 77 3 1-33. Although it would have been easier in some respects 
siinply to employ again in 2000 the criteria that already had withstood legal challenge in 1996, 
the CPD recognized from the experience in 1996 that its contribution to the electoral process 
would be enhanced by adopting criteria that were clearer and simpler, arld the application of 
which would be very straightforward. Ridings Declaration, 7 9. 

The 2000 Criteria include the following three factors: 

1. Evidence of Constitutional Eligibility: The CPD’s first criterion 
requires satisfaction of the eligibility requirements of Article 11, 
Section 1 of the Constitution. The requirements are satisfied if the 
candidate: a) is a least 35 years of age; b) is a Natural Born Citizen of 
the United States and a resident of the United States for fourteen years; 
and c) is otherwise eligible under the Constitution. 

I ’  Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot ‘96’s 
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s 
regulations is whether the participants are “pre-chosen” or “preordained.” Statement of Reasons 
at 9. The CPD’s 2000 Criteria have not been applied yet, and the results of that fimre 
application depend on the state of public opinion at the time the Criteria are applied. In contrast, 
if the CPD were to employ a general election federal funding criteria, as urged by the Reform 
Party, the debate participants would have been selected as soon as the criteria were determined, 
because decisions about funding have already been made. 
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2. Evidence of Ballot Access: The CPD’s second criterion requires that 
the candidate qualify to have hisher name appear on enough sta?e 
ballots to have at least a mathematical chance of securing an Electoral 
College majority in the 2000 general election. Under the Constitution, 
the candidate who receives a majority of votes in the Electoral College 
(at least 270 votes), regardless of the popular vote, is elected President. 

3. Indicators of Electoral SUPDOIT: The CPD’s third criterion requires 
that the candidate have a level of support of at least 15% (fifteen 
percent ) of the national electorate as determined by five selected 
national public opinion polling organizations, using the average of 
those organizations’ most recent publicly-reported results at the time 
of the determination. 

- See 2000 Criteria (attached at Tab B to Ridings Declaration). 

With respect to the application of the criteria, the CPD has made the following statement 
in the 2000 Criteria document: 

The CPD’s determination with respect to participation in the CPD’s first- 
scheduled debate will be made after Labor Day 2000, but sufficiently in advance 
of the first-scheduled debate to allow for orderly planning. Invitations to 
participate in the vice-presidential debate will be extended to the running mates of 
each of the presidential candidates qualifying for participation in the CPD’s first 
presidential debate. Invitations to participate in the second and third of the CPD’s 
scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

I Id. 

To assist in the implementation of its criterion regarding electoral support, the CPD has 
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, 1 37. The 
CPD has announced that in order to apply its 2000 Criteria, it Will consider the publicly-reported 
results from the following national opinion polling organizations: ABC NewsrWashiwton Post; 
CBS Newsmew York Times; NBC News/Wall Street Journal; CNNNSA Todavl Gallup; and 
Fox News/Opinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport 
Declaration”) (attached as Exhibit 3), 7 9.12 

I’ The CPD is working to identify any additional implementation issues that may arise in 
the fall, when it will make its invitation determinations. In order to ensure full compliance with 
the requirement that its criteria be “pre-established,” the CPD intends to make publicly available 
any necessary Further implementation plms or details. 
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11. T H E  CPD’S DEBATES IN 2000 WILL BE CONDUCTED IN FULL 
COMPLIANCE WITH THE FEDEKAL ELECTION LAWS 

In general, corporations are prohibited from making “contributions” or “expenditures,” as 
defined in the Federal Election Campaign Act of 1971, as amended, (the “Act”) in connection 
with federal elections. 2 U.S.C. $441b(a); see also I 1  C.F.R. 9 114.2(b). Pursuant to 11  
C.F.R. i j  100.7(b)(21), however, “[flunds provided to defray costs incurred in staging candidate 
debates” in accordance with relevant regulations are exempt from the Act’s definition of 
 contribution^."'^ 
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To partake of this “safe harbor,” a debate sponsor must comply with the FEC’s regulation 
, I :  

that is applicable to the mechanics of the staging of candidate debates. In applicable part, 1 1 
C.F.R. 9 110.13(c) provides as follows: 

. .. 

Criteria for candidate selection. For all debates, staging organization(s) must use 
pre-established objective criteria to determine which candidates may participate in 
a debate. For general election debates, staging organization(s) shall not use 
nomination by a particular political party as the sole objective criterion to 
determine whether to include a candidate in a debate. i: : 

: . .- 

A. CPD’s Candidate Selection Criteria Fully Comply With Applicable FEC 
Remiations 

The Reform Party argues that the CPD’s debate selection criteria fail to comply with 1 1 
C.F.R. i j  110.13(c) because they allegedly are not objective. As discussed above, the CPD’s 
criteria for use in the 2000 debates include evidence of constitutional eligibility, evidence of 
ballot access and indicators of electoral ~uppor t . ’~  The Reform Party Complaint only takes issue 
with the third criterion, which “requires that the candidate have a level of support of at least 15% 
(fifteen percent) of the national electorate as determined by five selected national public opinion 
polling organizations, using the average of those organizations’ most recent publicly-reported 

l 3  Under 11 C.F.R. 9 110.13(a), “nonprofit organizations described in26 W.S.C. 501(c)(3) 
or (c)(4) and which do not endorse, support or oppose political candidates or political parties 
may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 114.4(f).” 
Pursuant to 1 1 C.F.R. 9 114.4(f), a non-profit of this type “may use its own funds and may 
accept funds donated by corporations . . . to defiay costs incurred in staging debates held in 
accordance with 11 C.F.R. 110.13.” 

l4 See Tab F to Brown Declaration. Although the CPD is not required to do so, see 
Statementof Reasons at 7 & n.5, :it set forth its criteria in a written document that it distributed 
widely and made publicly available. 
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results at the time of the determination.” The Reform Party agrees that a debate sponsor must 
“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes 
issue, however, with how the CPD has chosen to do so, and instead argues that the CPD must 
use eligibility for general election h d i n g  as the sofe measure of electoral support. This 
standard would result in the inclusion of the Reform Party candidate (whatever hisher actual 
level of electoral support), but no other non-major party candidate (whatever hisher actual level 
of electoral support). 

Campaigns, of course, are free to advance whatever partisan position they choose. Here, 
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 11 
C.F.R. 4 1 IO. 13(c) and ignores FEC precedent on the proper application of that regulation. 

1. The CPD’s Criteria Are Obiective 

The Reform Party advances a hodge-podge of theories why the CPD’s Criteria are not 
“objective.” None is meritorious. 

First, the Complaint claims that it is simply impermissible under the federal election laws 
even to consider pre-debate electoral support. Complaint at 4,22-23. The principal rationale the 
Reform Party advances for this proposition is that the “purpose ofthe debates is to provide a 
candidate with an opportunity to influence voters and to increase hisher support in the national 
electorate.” Id- at 23. This proposition collapses of its own weight since it is an argument for 
including every declared candidate, each of whom undoubtedly would like an “opportunity to 
influence voters and to increase hisher support in the national electorate.”” In fact, the Reform 
Party does not appear to believe its own rationale because, as noted, it too calls for a 
“winnowing” of the field based on electoral support; it just prefers a self-serving measure -- 
whether the party achieved at least five percent in the polls in the previous election. 

The Reform Party’s position is not only internally inconsistent, it disregards the FEC’s 
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee. 
There, the FEC specifically noted that it was proper for a debate sponsor to consider a 
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that 
eligibility for general election h d i n g  was the sole measure of such support, stating that to 
prevent the examination of evidence of “candidate potential” &, electoral su port as reflected 
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7. p6 

l5  CPD does not host debates for the benefit ofthe candidates, but for the benefit of the 
electorate. 

l 6  In Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 666 (1998), the Supreme 
Court recognized that a public television station’s decision not to include an independent 
political candidate in its debates because of the candidate’s lack of political viability could be -- 
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Second, the Reform Party claims that the very act of the CPD in selecting the level of 
support required to participate in the debate is impermissibly “subjective” and is in violation of 
the FEC’s regulations. Complaint at 4. This argument would make any criteria “subjective,” 
because there must always be some decision made by the debate sponsor regarding what 
objective criteria it will apply. When the FEC adopted the current version of the regulation, it 
made clear that staging organizations would maintain substantial discretion in extending debate 
invitations, noting, for instance, that “[tlhe choice of which objective criteria to use is largely left 
to the discretion of the staging organization,” and that the criteria may be set “to control the 
number of candidates participating in a debate if the staging organization believes there are too 
many candidates to conduct a meaningful debate.” 
FEC reaffirmed this position in its Statement of Reasons dismissing the Peiot ’96 complaint, 
noting that “the debate regulations sought to give debate sponsors wide leeway in deciding what 
specific criteria to use.” Statement of Reasons at 8. 

60 Fed. Reg. 64,260,64,262 (1995). The 

Third, the Complaint’s allegation that the fifteen percent threshold was enacted 
specifically to exclude the Reform Party nominee and to ensure debates solely between the 
Republican and Democratic Pclrty nominees has no foundation. The Criteria were adopted to 
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan 
purpose. Brown Declaration, 7 33; Ridings Declaration, 7 8. 

Dorothy Ridings, CPD Board member and former President of the League of Women 
Voters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the 
fifteen percent standard, at length in her Declaration, which is submitted herewith. Ms. Ridings 
testified, in pertinent part, ips follows: 

7. As the events of 1980 [when President Carter refused to participate in a 
debate to which independent candidate John Anderson was invited] well 
demonstrate, an organization swh as CPD that seeks to sponsor general 
election debates among the leading candidates for the Office of the 
President faces a difficult challenge. No Candidate is obligated to debate, 
and there is a significant risk that a leading candidate would not agree to 
share the debate stage with a candidate who enjoys only modest levels of 
national public support. Thus, the debate sponsor’s legitimate goal in 
formulating its candidate selection criteria is to be sufficiently inclusive so 
that any candidate properly considered a leading candidate i s  invited to 
debate, but not so inclusive that one or more of the candidates in whom 

(continued) 
and was -- reasonable in light of the television station’s goals in producing the debates. at 
682. The Court M e r  found that such exclusion was not “an attempted manipulation of the 
political process,” recognizing that the debate host “excluded Forbes because the voters lacked 
interest in his candidacy, not because [the debate host] itself did.” rd. at 683. 
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the public has demonstrated the greatest level of support refuses to debate. 
Given that the purpose of the CPD’s debates is to afford the voting public 
an opportunity to sharpen their views, in a debate format, of the principal 
rivals for the Presidency, the absence of one of the leading candidates 
would dramatically undercut the educational purpose of its debates. 

CPD adopted its candidate selection criteria for the debates it hopes to 
sponsor in 2000 with the foregoing considerations in mind, as well as with 
the goal of adopting criteria that would be clear and readily understood by 
the public. . . . 

* * *  

One of the criteria set forth in the.CPD’s 2000 Criteria is the requirement 
that a candidate have a level of support of fifteen percent of the electorate, 
as described more fully in the Criteria. The CPD’s selection of fifteen 
percent as the requisite level of support was preceded by careful study and 
reflects a number of considerations. It was CPD’s considered judgment 
that the fifteen percent threshold best balanced the goal of being 
sufficiently inclusive to invite those candidates considered to be among 
the leading candidates, without being so inclusive that invitations would 
be extended to candidates with only very modest levels of public support, 
thereby creating an unacceptable risk that leading candidates with the 
highest levels of public support would refuse to participate. 

I understand that the complainants have alleged that the fifteen percent is 
22 unattainable level of support for an independent or minor party 
candidate to achieve without participation in the debates. CPD’s review of 
the historical data is to the contrary. As noted, John Anderson achieved 
this level of support prior to the first debate in 1980 and, therefore, was 
invited by the League to debate. Other independent and third-party 
candidacies from the modem era demonstrate the point as well. George 
Wallace achieved significant voter support in 1968, and Ross Perot 
enjoyed a high level of popular support in 1992, particularly before he 
withdrew from the race in July of 1992. (Mr. Perot subsequently re- 
entered the race shortly before the 1992 debates.) 

See also Brown Declaration at 17 34-35.17 

l 7  It is worth noting that although Mr. Buchanm now insists that the fifteen percent 
threshold is evidence of a plan to keep him out of the debates, before the CPD announced its 
Criteria, he noted a fifteen percent threshold approvingly. transcript of October 31, 1999 
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Fourth, the fifteen percent criteria is not subject to partisan manipulation, as charged by 
the Reform Party. Indeed, mindful that some will always doubt any candidate selection decision 
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced 
that it will rely on the publicly-reported results of five nationally-respected polling organizations. 
Newport Declaration, 4 9. The CPD itself will not control the methodology or content of the 
polls. Id. 1 10. Moreover, it has retained a well-known, neutral expert to assist it in 
implementing the criterion. d. 77 1-3; Brown Declartion, 737.  

2. CPD’s Criteria are Methodologically Sound and Reasonable 

Finally, the complainants criticize polling in general and the CPD’s plan for reviewing 
polling data in particular. The various methodological points and criticisms the Reform Party 
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the 
Criteria are not “objective” as the tenn is used in the regulations. 

Polls are most often criticized when the perception is that our elected leaders have 
substituted the reading of polls for the exercise of independent judgment and leadership. There 
is no legitimate dispute, however, that the science of public opinion polling is by far the best 
mechanism we have for measuring public sentiment. Newport Declaration, 14. Public opinion 
polling, and, in particular, national polling conducted during the presidential general election, has 
a high degree of reliability. 

The Reform Party’s complaints about public opinion polling’s accuracy focus on polls 
from the 1948 election and on Congressional deliberations on the unrelated issue of federal 
funding of elections from the 1970’s. The science of polling has improved dramatically since 
that time. Id. Other anecdotes relied on by the complainants for their criticism of polling’s 
“accuracy” are based on a fundamental misunderstanding of the purpose of public opinion 
polling. A public opinion poll is an objective estimate of public opinion at the time the poll was 
taken, and is not a prediction of where public opinion will be at a later point in time. Id. 9[ 6 .  As 
such, complaints (such as those advanced by the Reform Party) that a poll conducted in the 
summer failed to indicate who would ultimately win a fall election misunderstand that a poll’s 
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do 
take place, which is why the CPD has chosen to view the most recent poll data available from a 
set of well-respected polling organizations shortly before the scheduled debates. 

(continued) 
“Meet the Press”, attached at Tab G to Brown Declaration. It is also noteworthy that, in 1980, 
the League of Women Voters also employed a poll-based standard to determine eligibility for 
participation in the debates, and the League also selected fiftees percent as the appropriate 
standard. See Ridings Declaration at 14 .  
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The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the 
averaging of multiple polling results -- into a liability. Given the purpose for which the CPD is 
considering polling data, an average of the polls of up to five well-known, well-regarded public 
opinion polling organizations is a reasonable and appropriate method. Newport Declaration, 
7 12. The average of a number of polls can be determined in a scientific, objective manner, and 
that average will be a good indicator of a candidate’s level of public support. Id. Use of an 
average may reduce random error that could come from relying on only one source, id., and 
allows the CPD to rely on the objective research of an array of polling professionals, all of whom 
have been selected because they can be expected to poll frequently and regularly in the 2000 
presidential campaign, and because they have a record of conducting polls in a reliable, 
professional and scientific manner. a. 7 9.’* While there understandably will be some 
methodological differences among the polls consulted, that does not invalidate the averaging of 
the results. 
to limit itself to the results of one poll, which the’CPD rejected in order not to be overly- 
dependent on any one poll. rd.I9 

at 1 1. In order to avoid any methodological differences, the CPD would have had 

B. The Reform Party’s Complaint is Flawed For Additional Reasons 

1. The Complaint’s Interpretation of the Debate Regullation Conflicts 
with the First Amendment 

The Reform Party’s effort to compel a cramped construction of the regulation would raise 
serious constitutional problems. In the 1996 litigation concerning the presidential debates, the 
D.C. Circuit specifically recognized the First Amendment concern implicated by governmental 
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal Election Comm’n, 97 F.3d 
553,559 (D.C. Cir. 1994) (copy attached at Tab D to Brown Declaration) (‘‘[Ilf this court were to 

‘’ The concerns raised in the National Council on Public Polls article, “20 Questions a 
Journalist Should Ask About Poll Results,”= Complaint at 28, are associated with 
“unscientific pseudo-polls,” such as Internet and call-in polls, as opposed to scientific polls like 
the ones identified by the CPD. 

l 9  The Reform Party also addresses margin of error, claiming that the CPD should invite 
any candidate with an 1 1% level of support, assuming a margin of error of plus or minus 4%. 
This view is flawed for at least three reasons. First, the percentage figure reported by a polling 
organization is that organization’s best estimate ofthe matter surveyed. The margin of sampling 
error indicates that, due to a variety of factors, the reported sample could vary by a stated number 
of points, but that does not mean that a result anywhere within the margin of error is just as likely 
as the reported estimate. Newport Declaration, 4[ 5. Second, the averaging of five polls should 
enhance accuracy. at 12. Third, the issue at hand is whether the criteria are objective, mi 
whether there is room for discussion among polling experts about the various approaches that 
might be employed to measure public opinion. 
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a 
substantial argument that the court would itself violate the CPD’s First Amendment Rights.”) 
(citing Nebraska Press Ass’n v. Stuart, 427 U S .  539 (1976) and Hurlev v. Irish-American Gav, 
Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television 
Comm’n, the Supreme Court upheld the First Amendment interest of a public television station 
to exclude from a televised debate an independent candidate with little popular support. 523 
US. at 680-SI (recognizing that a requirement that a debate be open to all “ballot-qualified 
candidates . . . would place a severe burden” on a sponsor, and could result in less public debates 
because sponsors would be less likely to hold them). Obviously, the rights of a private debate 
sponsor like the CPD in controlling the content of its speech are even greater than those of a 
pub!ic broadcaster. 

In order to withstand First Amendment scrutiny, government regulation of political 
activity must be narrowly tailored to serve a compelling government interest. The only 
governmental interest that is sufficiently compelling to justify restrictions on the expression of 
participants in the political process is the prevention of corruption or the appearance of 
corruption. See. e.&, Citizens Against Rent Control v. Berkeley, 454 U.S. 290,296 (1981) 
(limits on political activity are contrary to the First Amendment unless they regulate large 
contributions given to secure a political guid Dro quo); Bucklev v. Valeo, 424 US. 1, 14, 18 
( 1  976). In addition, even when a given regulation is designed to serve the government’s 
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit 
protected expression unnecessarily. Carver v. Nixon, 72 F.3d 633,644 (8th Cir. 1995). The 
regulation at issue, if construed in the manner suggested by the Reform Party, would be 
unconstitutional precisely because it would greatly limit CPD’s First Amendment rights, yet it 
would not be narrowly tailored to reduce corruption or the appearance of corruption. 

2. CBD, a Nonprofit, Noapartisan Corporation, is Eligible to Sponsor 
Candidate Debates Pursuant to Apnlieable FEC Regulations 

The Reform Party’s Complaint argues that the CPD is in violation of 1 1 C.F.R. 
9 1 10.13(a) because its “bipartisan voter educational efforts” allegedly support two political 
parties and oppose all others, and that the “safe harbor” provisions of 2 U.S.C. 9 43l(a)(Bj(ii) 
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD. 
This same argument was advanced unsuccessfully in MURs 4451 and 4473. See Statement of 
Reasons at 11. 11 C.F.R. 9 110.13(a) states that 

The Reform Party’s construction of the regulation also would render it unlawfkl as 
having been promulgated without adequate notice. The FEC’s Notice of Proposed Rulemaking 
with respect to the amendments to 1 1 C.F.R. rj 1 10.13(c) gave no indication that the FEC would 
restrict debate sponsors’ discretion in selecting selection criteria in the manner now urged by the 
Reform Party. 

20 
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Nonprofit organizations described in 26 U.S.C. 501(c)(3) or (c)(49 and which do 
not endorse, support or oppose political candidates or political parties may stage 
nonpartisan candidate debates in accordance with this section and 1 1 C.F.R. 
114.4(f). 

The CPD plainly meets this standard. As noted above, the CPD has a long history of 
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation, which has been 
granted tax-exempt status by the Internal Revenue Service under 8 501(c)(3) of the Internal 
Revenue Code. A 4 §01(c)(3) corporation, by definition, “does not participate in, or intervene in 
. . . any political campaign on behalf of (or in opposition to) any candidate for public office.” 
26 U.S.C. 4 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely 
related educational activities, is fully in accordance with the requirements of 501(c)(3), and 
similarly does not violate 11  C.F.R. 9 110.13(a)’s prohibition of endorsement, support or 
opposition to any candidate or party. The CPD makes no assessment ofthe merits ofany 
candidate’s or party’s views, and does not advocate or oppose the election of any candidate or 
party. Brown Declaration, 1 3. 
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At best, the Reform Party’s claim that the CPD cannot host debates pursuant to 11 C.F.R. 

$ 1 lO.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes 
%ndorsement” of those invited and “opposition” to those not invited, regardless of the 
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no 
staging organization could ever hold a debate pursuant to 4 I IO. 13, because the act of using 
criteria required by 5 110.13(c) would alwavs result in an improper endorsement under 
$ 1  10.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as 
it was by the FEC in connection with the I996 Complaints. Statement ofReasons at 11 .’I 
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* * *  

The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act 21 

because it has failed to register as a “political committee” pursuant to 2 U.S.C. $433, but has 
made expenditures and received contributions in excess of $1,000. See Complaint at 12. In fact, 
FEC regulations provide that “[flunds used to defray costs incurred in staging nonpartisan 
candidate debates in accordance with the provisions of 1 1 C.F.R. 1 10.13 and 1 14.4(f)” do not 
constitute contributions or expenditures subject to the provisions of the Act, 11 C.F.R. 
$$100.7@)(21) and 100.8@)(23), and thus CPD does not constitute a “political committee” 
under the Act, see 2 U.S.C. 9 43 l(4). 
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For the foregoing reasons, the Complaint filed by the Reform Party fails to set forth a 
possible violation of the Act. 

Respectfully submitted, 

ROSS, DIXQN & BELL, L.L.P. 
/7 

B 

Stacey L. McGraw 

233392 v3 



ROSS, DIXON a BELL, L.L.P. 

Lawrence Noble, Esq. 
May 2,2000 
Page 20 

bcc: Frank J. Fahrenkopf, Jr. 
Paul G. Kirk, Jr. 
Janet H. Brown 



BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 

The Commission on Presidential Debates 
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DECLARATION OF JANET PI. BROWN 

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates 

("CPD"), give this declaration based on personal knowledge. 

Background 

I .  I have been the Executive Director of the CPD since March 1987. Under the 

supervision of the Board of Directors, I am primarily responsible for planning and 

organizing the debates the CPD intends to sponsor in 2000. 

2.  Prior to serving as Executive Director of the CPD, I served on the staffs of 

the late Ambassador Elliot Richardson and former U.S. Senator John Danforth. 

Additionaily. I have held appointments at the White House Domestic Council and the 

Office of Management and Budget. I am a graduate of Williams College and have a 

master's degree in public administration from H m a r d  University. 

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely 

to the sponsorship of general election presidential and vice presidential debates and related 

voter education functions. The CPD was organized in February 1987, under the laws of the 

District of Columbia, and has its sole office in the District of Columbia. CPDs Articles of 

Incorporation identify its purpose as "to organize, manage, produce, publicize and support 

debates for the candidates for President of United States . . ." The CPD has been granted 
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tax-exempt status by the Internal Revenue Service under §50!(c)(3) of the Internal 

Revenue Code. Consistent with its $SOl(c)(3) status, the CPD niakes no assessment of the 

merits of any candidate's or party's views. and does not advocate or oppose the election of 

any candidate or party. 

4. The CPD has sponsored presidential and vice piesidentiai debates in 1988, 

I992 and 1996. The CPD's debates have been viewed by tens of millions of Americans 

and have served a valuable voter education b c t i o n .  Prior to CPD's sponsorship in 1988. 

televised presidential debates were produced in only four general election years: by the 

networks in 1960. and by the non-profit League of Women Voters in 1976, 1980, and 

1984. No televised presidential debates were held in the general election in 1964, 1968 or 

1972. 

5. The CPD receives no government funding; nor does it receive funds from 

any political party. The CPD obtains the funds to produce its debates from the universities 

and communities that host the debates, and it relies on corporate and private donations to 

augment contributions from the debate hosts and to support the CPD's ongoing voter 

education activities. The CPD currently is attempting to raise funds and in-kind 

contributions from a variety of corporate and non-profit entities specializing in interactive 

application of the Internet in order to enable the CPD to expand and improve upon the 

voter education opportunities it provides on its website. None of the organizations that 

have donated to the CPD have sought or had any input whatsoever in the promulgation of 

CPD candidate selection criteria or in the selection of debate participants. 

6 .  The CPD has a twelve-member, all volunteer Board of Directors ("CPD 

Board"). The Co-Chairmen of the CPD Board, Frank J. FLkenkopf, Jr. and Paul G. Kirk. Jr., 
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each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf 

has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the 

government of the District of Columbia, was a founder of the National Endowment for 

Democracy, is a member of the Board of Trustees of the National Judicial College, the ABA- 

sponsored judicial education center for federal and state judges, and. is the Chairman of the 

American Bar Association’s Coalition for Justice, a group coordinating the ABA’s initiative 

to improve the American system of justice. Mr. Faheenkopf also serves on the Board of 

Trustees of the E. L. Wiegand Foundation and is a member of the Greater Washington Board 

of Trade, the Economic Club of Washington and the Federal City Council. Mr. Kirk has 

served as the Co-Chairman of the National StudentlParent Mock Election and on numerous 

civic and corporate boards. Mr. Kirk currently is the Chainnan of the Board of Directors of 

the John F. Kennedy Library Foundation and is Of Counsel to the law firm of Sullivan & 

Worcester, LLP of Boston, Massachusetts. 

7. The remaining members of the CPD Board are: 

Clifford L. Alexander, Jr., President of Alexander & Associates; former Chairman 
of the Equal Employment Opporhmity Commission. 

Howard G. Buffett, Chairman of GSI. Inc. 

The Honorable Paul Coverdell, Member of the U.S. Senate from Georgia. 

John C. Danforth, Lawyer and Partner, Bryan Cave; Retired US. Senator from 
Missouri. 

The Honorable Jennifer Dum, Menioer of the U.S. House of Representatives from 
Washington. 

Antonia Hernandez, President, Mexicm American Legal Defense Fund. 

Caroline Kennedy, Author. 

Paul H. O’Neill. Chairman of the Board of Aluminum Company of America; former 
Deputy Director of the Office of Management and Budget. 
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Newton Minow, Lawyer and Partner, Sidley & Austin: former Chairman of the 
Federal Communications Commission. 

Dorothy Ridings, President and CEO of the Council on Foundations; former 
President, League of Women Voters. 

8. Former Presidents Gerald Ford. Jimmy Carter and Ronald Reagan serve as 

Honorary Co-Chairmen of CPD. 

Wistorv of the Commission on Presidential Debates 

9. CPD was organized in response to the recommendations of two separate 

studies on presidential elections and debates: (1 )  the April 1986 Final Report of the 

Commission on National Elections, entitled Electing the President: A Promam for Reform, 

a nine-month study of presidential elections by a distinguished group of news executives. 

elected officials, business people, political consultants, and lawyers conducted under the 

auspices of the Georgetown University Center for Strategic and International Studies, and 

(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the 

Harvard Institute of Politics and chaired by Newton Minow, former chairman of the 

Federal Communications Commission. 

IO.  Both of those studies underscored the importance presidential debates had 

assumed in American electoral politics. Rather than permit the existence of debates to turn 

on the vagaries of each election, the studies recommended that the debates be 

"institutionalized." More specifically, both studies recommended that the two major 

political parties create a mechanism designed to ensure, to the greatest extent possible, that 

debates become a permanent and integral part of the presidential election process. 

Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the 1 1. 

Republican and Democratic National Committees respectively, responded by initiating 

CPD as a not-for-profit corporation separate and apart from their party organizations. 
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While Messrs. Kirk and Fahrenkopf served as the chairs of the major national party 

committees at the time CPD was formed. they no longer do so; nor do the current chairs of 

those committees sit on CPD’s Board of Directors. No CPD Board member is an officer of 

the Democratic or Republican National Committee. Although some CPD Board members, 

like the majority of this c ~ ~ n t r y ’ s  civic leaders, identify with the Republican or Democratic 

party. that certainly is not the case with every Board member. For example, I am not aware 

of what party, if any, Board members Dorothy Ridings or Howard Buffett would identify 

with if asked. 

1988: The CPD Successfullv Launches Its First Debates 

12. On July 7, 1987, over one year prior to the sponsorship of the CPD’s first 

debates, CPD formed an advisory panel or‘ distinguished Americans, including individuals 

not affiliated with any party, in order io provide guidance to CPD with respect to several 

areas, including non-major party candidate participation in CPD-sponsored debates. From 

virtually the beginning of CPDs operations, CPDs Board recognized that, although the 

leading contenders for the offices of President and Vice President of the United States 

historically have come from the major parties, CPD’s educational mission would be 

furthered by developing criteria by which to identify any non-major party candidate who, 

in a particular election year, was a leading candidate for the office of President or Vice . 

President of the United States, and to whom an invitation should be exteiided to participate 

in one or more CPD-sponsored debate. 

13. The individuals serving on that advisory panel (and their then-cment 

principal affiliation) included: 

Charles Benton. Chairman, Public Media Inc.; 

Ambassador Holland Coors, 1987 Year of the Americas; 
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Marian Wright Edelman, President, Children's Defense Fund; 

Mary Hatwood Futrell, President. National Education Association; 

Carla A. Hills, Partner, Weil, Gotshall & Manges; 

Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas: 

Melvin Laird. Senior Counselor, Readers' Digest; 

Ambassador Carol Laise; 

William Leonard, former President, CBS News; 

Kate Rand Lloyd, Managing Editor, Working Woman Magazine; 

Newton Minow, Partner. Sidley & Austin; 

Richard Neustadt, Professor, Kennedy School of Government, Harvard University; 

Ed Ney, Vice Chairman, Paine Webber Inc.; 

Paul H. O'NeiII, Chairman and Chief Executive Officer. Aluminum Company of 
America; 

Nelson W. Polsby. Professor, University of California at Berkeley; 

Jody Powell, Chairman and Chief Executive Officer, Ogilvy B Mather Public 
Affairs; 

Murray Rossant, Director, Twentieth Century Fund; 

Jill Ruckelshaus, director of various non-profit entities; 

Lawrence Spivak. former Producer and Moderator, "Meet the Press"; 

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld; 

Richard Thornburgh, Director, Institute of Politics, Haevard University; 

Marietta Tree, Chairman, Citizen's Committee for New York City; 

Anne Wexler, Chairman, Wexler, Reynolds, Hanison & Schule; 

Mrs. Jim Wright. 

14. The advisory panel convened in Washington on October 1, 1987 to discuss 

the issues of its mandate, including the candidate selection ceiteria, after which the CPD 
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Board appointed a subcommittee of the advisory panel. headed by Professor Richard 

Neustadt of the Kennedy School of Govemmect, Harvard University, to draw on the 

deliberations and develop nonpartisan criteria for the identification of appropriate third- 

party candidates to participate in CPD sponsored debates. 

15. On November 20, 1987. Professor Neiistadt's subcommittee recommended to 

the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to 

identify those candidates other than the nominees of the major parties with a realistic 

chance of becoming President or Vice President of the United States. The Neustadt 

subcommittee reported that the adoption and application of such criteria would help ensure 

that the primary educational purpose of the CPD -- to ensure that future Presidents and 

Vice Presidents of the United States are elected after the voters have had an opportunity to 

hear them debate their principal rivals -- would be hlfilled. 

16. While ihe 1987 candidate selection criteria themselves were quite detailed, 

they included a review of three types of factors: (1) evidence of national organization; 

(2) signs of national newsworthiness and competitiveness, and (3) indicators of national 

public enthusiasm or concern, to determine whether a candidate had a realistic chance of 

election. 

17. On February 4, 1988, the CPD Board unanimously adopted the selection 

criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria 

adopted by the CPD in 1988 was to structure the CPD debates so as to further the 

nonpartisan educational purpose of those debates, while at the same time complying fully 

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor 
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Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to 

the facts and circumstances of the 1988 campaign. 

18. Professor Neustadt's Advisory Committee met in advance of the debates and 

carehlly applied the candidate selection criteria eo the facts and circumstances of the 1988 

campaign. The Advisory Committee unanimously concluded :hat no non-major party 

candidate satisfied the criteria and. accordingly, the Advisory Committee recommended to 

the CPD Board that no non-major party candidate be extended an invitation to participate 

in the CPD's 1988 debates. The CPD Board of Directors, after carefblly considering the 

Advisory Committee's recommendation, the criteria and the facts and circumstances of the 

1988 campaign, voted unanimously to accept the Advisory Committee's recommendation. 

19. Although the Bush and Dukakis campaigns reached an agreement that 

addressed certain production aspects of the 1988 debates, that agreement in no sense 

impaired the voter education value of those debates, in which a number of prominent 

journalists participated, including Jim Lehrer, Peter Jennings, Tom Brokaw and Bernard 

Shaw. 

1992: The CPD's Qebmtes Include Three Candidates 

20. On or about January 16, 1992, the CPD Board requested that the Advisory 

Committee, again chaired by Professor Neustadt, assist the CPD in promulgating 

nonpartisan candidate seiection criteria in connection with the 1992 election. Pursuant to 

the Advisory Committee's recommendation, the CPD Board adopted substantially the same 

selection criteria used in 1988, with minor technical changes. 

2 1. The 1992 Advisory Committee, consisting of Professor Neustadt; Professor 

Diana Carlin of the University of Kansas; Dorothy %dings, Publisher and President of the 

Bradenton Herald and former President of the League of Women Voters; Kenneth 
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Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams, 

President, Joint Center for Political and Economic Studies. met on September 9, 1992 to 

apply the candidate selection criteria to the 1 00-plus declared presidential candidates 

seeking election in 1992. At that time, it was the unanimous conclusion of the 1992 

Advisory Committee that no non-major party candidate then seeking election had a 

realistic chance in 1992 of becoming the next President of the United States. Ross Perot. 

who had withdrawn from the race in July 1992, was not a candidate for President at :he 

time of this determination. 

2 2 .  On October 5, 1992, the Advisory Committee reconvened at the request of 

the CPD Board to update its application of the 1992 criteria to include subsequent 

developments. including Ross Perot's October 1,  1992 reentry into the campaign. The 

Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on 

that recommendation, the CPD Board extended invitations to Mr. Perot and his running 

mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it 

became clear that the debate schedule -- four debates in eight days -- would prevent any 

meaningful reapplication of the selection criteria, the CPD extended its original 

recommendation that the Perot/StockdaIe campaign participate in two debates to all four 

debates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD 

produced three presidential debates involving President Bush, Governor Clinton. and 

Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore. 

and Admiral Stockdale. 

23. When the Advisory Committee applied the 1992 criteria to Mr. Perot, it 

faced the unprecedented situation in which a candidate, whose standing in the polls had 
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been approximately 40%. had withdrawn from the race, but then rejoined the campaign 

shortly before the debates, with unlimited funds to spend on television campaigning. The 

Advisory Committee found that it was unable to predict the consequences of that 

combination, but agreed that Mr. Perot had a chance of election if he did well enough that 

no candidate received a majority of electoral votes and the election was deteimined by the 

United States House of Representatives. Although the Advisory Committee viewed 

Mr. Perot's prospect of election as unlikely, it concluded that the possibility was not 

unrealistic, and that Mr. Perot therefore met the CPD's 1992 criteria for debate 

participation. See September 17, 1996 letter (attached at Tab B). 

24. The Complainants in MUR 4987 suggest that, at the time the CPD decided to 

include Ross Perot in its 1992 debates, Mr. Perot's support was at 7% in national polls. In 

fact. some polls available at the time the CPD made its decision showed Mr. Perot's 

support at as high as 1720%. In any event, before his abrupt withdrawal from the 

campaign, Mr. Perot's public support had been almost 40%. 

1996: The CPD's Criteria are Upheld as Obiective and Nomartisan 

2 5 .  After evaluation of the prior debates and careful consideration of how best to 

achieve its educational mission. on September 19, 1995. the CPD Board adopted the same 

selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996 . 

Advisory Committee consisting of the same members as the 1992 committee. 

26. On September 16, 1996, the Advisory Committee met to apply the candidate 

selection criteria to the more than 130 declared non-major party presidential candidates 

seeking election in 1996. Although the 1996 candidate selection criteria did not expressly 

require it to do so, the 1996 Advisory Committee independently applied the criteria to the 

Democratic and Republican party nominees. In light of its findings, the Advisory 
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Committee recommended to the CPDs Board that only President Clinton and Senator Dole 

be invited to participate in the CPDs 1996 presidential debate, and that only Vice President 

Gore and Congressman Kemp be invited to participate in the CPD's 1996 vice presidential 

debate. The CPD Board unanimous!y accepted the 1996 Advisory Committee's 

recommendation. 

27. In a letter from Professor Neustadt, the Advisory Committee explained that 

after careful consideration of the circumstances in the 1996 campaign, it  found that neither 

Mr. Perot nor any other non-major party candidate had a realistic chance of being elected 

president that year. With respect to Mr. Perot, the Advisory Committee emphasized that 

the circumstances of the 1996 campaign differed from the unprecedented circumstances of 

1992. and that Mr. Perot's fbnding was limited by his acceptance o f a  federal subsidy. See 

September 17, 1996 letter, Tab 6. 

28. Just prior to the CPD's 1996 debates, Perot '96, Ross Perot's campaign 

committee, and the Natural Law Party (the "NLP") filed separate administrative complaints 

with the Federal Election Commission (the "FEC") alleging, among other things, that the 

CPD was in violation of the FEC's debate regulations because it provided an "automatic" 

imitation to its debates to the major party nominees and because it employed impermissibly 

"subjective" candidate selection criteria. Perot '96 and the NLP then filed lawsuits against 

the CPD and the FEC in federal court seeking to halt the scheduled debates. After expedited 

briefing, the District Court dismissed the suits. 

Commission, 1996 WL 566762 (D.D.C. Oct. 1, 1996) (NO. CIV. A. 96-2132, CIV. A. 96- 

2196) (attached at Tab C). The US. Court of Appeals for the D.C. Circuit upheld the lower 

Hagelin v. Federal Election 
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court’s decision, 

(attached at Tab D), and the Supreme Court declined to hear the matter. 

Perot v. Federal Election Commission, 97 F.3d 553 (D.C. Cir. 1996) 

29. Subsequently, in 1998, the FEC found that there was no reason to believe that 

the CPD had violated any ofthe Commission‘s regulations, and the administrative complaints 

were dismissed. In brief, the FEC agreed that the requirement that decisions be made based OR 

”objective criteria” did not mean the criteria must be capable of mechanical application. 

Rather, it was sufficient that the CPD’s criteria “reduce a debate sponsor’s use of its own 

personal opinions in selecting candidates,” and are not “arranged in some manner as to 

guarantee a preordained result.” 

1998) (attached at Tab E). As to the contention that the criteria prohibited “automatic” 

invitations to the nominees, the FEC, again agreeing with the CPD, explained that the 

regulations do not prohibit such invitations; rather they require that other criteria exist to 

Statement of Reasons, MURs 445 1 and 4473 (April 6, 

identify candidates other than the major party nominees who qualify for invitation. The CPD’s 

criteria satisfied this requirement. 

30. In October 1996, following the dismissal ofthe lawsuits, the CPD sponsored 

two presidential debates between President Clinton and Senator Dole and one vice-presidential 

debate between their running mates. 

2000: The CPD AdoDts More Streamlined Criteria 

3 1. After each election cycle, the CPD has examined a wide-range of issues 

relating to the debates. These reviews have considered format, timing and other issues, 

including the candidate selection process. The review the CPD conduces after each election 

is part of the CPD’s ongoing effort to enhance the contribution the debates make to the 

process by which Americans select their next President. After very careful study and 

deliberation. the CPD adopted more streamlined criteria in January 2000 for use in the 2000 
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general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria 

for 2000 General Election Debate Participation (the “2000 Criteria”) are (1) constitutional 

eligibility; (2) appearance on a sufficient number of state ballots to achieve an Electoral 

College majority; and (3) a level of support of at least fifteen percent of the national 

electorate as determined by five selected national public opinion polling organizations, 

using the average of those organizations’ most recent publicly-reported results at the time of 

the determination. See 2000 Criteria (attached at Tab F). As I understand the Reform 

Party’s complaint, it takes issue with only the third criterion. 

32.  The CPD believes that the approach to candidate selection it has adopted for 

2000 will enhance the debates and the process by which we select our President. The 

approach is faithful to the long-stated goal of the CPD’s debates -- to allow the electorate to 

cast their ballots after having had an opportunity to sharpen their views oftke leading 

candidates. The approach also has the virtue of clarity and predictability. The CPD also 

hopes and expects that the criteria will h e h e r  enhance the public’s confidence in the debate 

process. 

33. The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan) 

purpose. They were not adopted with the intent to keep any party or candidate from 

participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000 

Criteria were adopted to hrther the legitimate voter education purposes for which the CPD 

sponsors debates. 

j4. The CPD’s selection of fifteen percent as the requisite level of support was 

preceded by careful study and reflects a number of considerations. It was the CPD’s 

considered judgment that the fifteen percent threshold best balanced the goal of being 
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sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels of public support. thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would r e the  to participate. 

35. Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of 

the results of presidential elections over the modem era and concluded that a level of 

fifteen percent support of the national electorate is achievable by a significant third party or 

independent candidate. Furthermore. fifteen percent was the figure used in the League of 

Women Voters' 1980 selection criteria. which resulted in the inclusion of independent 

candidate John Anderson in one of the League's debates. In making this determination, the 

CPD considered, in particular, the popular support achieved by George Wallace in 1968 

(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from 

September 1968); by John Anderson in 1980 (Mr. Anderson's support in various polls 

reached fifteen percent when the League of Women Voters invited him to participate in one 

of its debates); and by Ross Perot in 1992 (Mr. Perot's standing in 1992 polls at one time 

was close to 40% and exceeded that of the major party candidates, and he ultimately 

received 18.7% of the popular vote). 

36. The CPD considered, but rejected, the possibility of using public funding of 

general election campaigns, rather than polling data, as a criterion for debate participation. 

That criterion is itself both potentially overinclusive and underinclusive. Eligibility foe 

general election funding is determined based on performance in the prior presidential 

general election. The CPD realized that suck an approach would be underinclusive to the 

extent that it would automatically preclude participatiorl by a prominent newcomer (such as 
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Ross Perot in 1992). but also would be overinclusive to the extent it would mandate an 

invitation to the nominee of a party that performed well in a prior election, but who did not 

enjoy significant national public support in the current election. In addition, while the 

United States Congress determined that five percent was a sufficient level of support for 

purposes of determining eligibility for federal fimding as a “minor” party (at a level that is 

substantially lower than that received by the .‘major” parties), as noted, a debate host 

hoping to present the public with a debate among the leading candidates (none of whom are 

required to debate) must necessarily fake into account a different set of considerations. 

Moreover. unlike the CPD’s fifteen percent standard, the standard of qualification for 

federal funding in the general election has a preordained result: it automatically includes 

the Reform Party candidate but necessarily precludes participation by any other third party 

candidate. 

3 4 .  The CPD has retained Frank Newport, the Editor-in-Chief ofthe Gallup Poll. 

as a consultant to advise the CPD in connection with the implementation of the 2000 

Criteria. Mr. Newport is a well-respected expert in the areas of polling methodology and 

statistics. 

38. I understand that the complainants challenge the CPD’s 2000 Criteria on the 

grounds that they are impermissibly subjective in that they are designed to exclude Patrick’ 

Buchanan from participating in the CPD’s 2000 debates, and to limit the debate 

participants to the nominees of the Democratic and Republican parties. Those claims are 

false. The CPD adopted the 2000 Criteria for the sole purpose of furthering its educational 

mission. On their face, the criteria are pre-established and objective within the mearung of 

the FEC’s debate regulations. The CPD, as a non-profit, nonpartisan debate sponsor, is 
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entitled to select its own objective criteria and nothing about its decision to use the 2000 

Criteria. including its fifteen percent standard. is contrary to the guidelines the FEC has 

provided to debate sponsors. In fact, before the CPD announced the 2000 Criteria, 

Mr. Buchanan himself identified fifteen percent as a reasonable level of support for debate 

inclusion. See Transcript of NBC News’ October 3 1, 1999 “Meet the Press” (attached at 

Tab G). 

39. I am aware that the complainants cite statements attributed to George 

Stephanopolous, former advisor to President Clinton, that the Democratic and Republican 

party nominees in 1996 each wanted to exclude Mr. Perot from the CPD’s 1996 debates. 

- See Complaint at 18. I do not know if this is true, but it most certainly is true that the 

major party nominees had no input into the CPD’s candidate selection decision in 1996. In 

1988, 1992 and 1996, the CPD’s decisions regarding 3hich candidates to invite to its 

debates were made by the CPD’s Board’s unanimous adoption of the recommendations of 

independent Advisory Committees charged with the task of applying the CPD’s pre- 

established. objective criteria. At no time did any campaign or the representative of my 

campaign have a role in the Advisory Committees’ or the CPD Board’s decision-making 

process. 

40. Currently, the CPD is well along in its preparations for the production of the 

2000 debates. On January 6,2000, the CPD announced the following schedule for its 2000 

debates: 

0 First presidential debate: Tuesday, October 3, University of Massachusetts, 
Boston, MA 

Vice presidential debate: Thursday, October 5, Centre College, Danville, KY 

Second presidential debate: Wednesday, October 11, Wake Forest University, 
Winston-Salem, NC 

0 

0 
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0 Third presidential debate: Tuesday, October 17. Washington University in St. 
Louis. &IO 

41. In addition to sponsorship ofthe 1988. 1992. 1996 debates and its planned 

sponsorship of the 2000 debates. the CPD has engaged in a number of other reiated voter 

education activities, each intended in a nonpartisan manner to enhance the educational 

value of the debates themselves. In 1988, the CPD. in conjunction with the Library of 

Congress and the Srnithsonian Institution. prepared illustrated brochures on the history and 

role of political debates. In 1990. the CPD sponsored a symposium on debate format 

attended by academic experts. journalists, political scientists and public policy observers. 

Also in 1990. the CFD produced a videotape and brochure giving guidance to schools and 

civic groups on how to sponsor debates. In 1992, the CPD produced a viewers' guide to 

debates in cooperation with the Speech Communication Association. In connection with 

the 1996 Debates, the CPD sponsored Debatewatch '96, in which over 130 organizations 

(including numerous cities and town, high schools, presidential libraries, civic associations, 

universities and chambers of commerce) participated by hosting forums in which citizens 

viewed the debates together and had the opportunity to discuss the debates afterwards with 

other viewers and listeners. In connection with .the 2000 election. the CPD is planning to 
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increase the numerous voter education opportunities available on or though its website, 

and to produce a two-hour PBS special, "Debating our Destiny," in conjunction with 

McNeiVLeher Productions. 

42. I know of no other debate sponsor that plans to host televised presidential 

debates in 2000. If the CPD is prevented from acting as a debate sponsor, debates 

including the major party candidates may not take place this year. If that were the case, in 

addition tc the immeasurable injury to the American public and the electoral process, the 

time. energy and effort of an enormous number of people would have been expended for 

naught. Among those who would be injured are ehe CPDs many contributors, Debate 

Watch hosts and participants, and the communities hosting the debates themselves (the 

University of Massachusetts and Boston; Centre College and Danville, Kentucky; Wake 

Forest University and Winston-Salem, North Carolina; and Washington University and St. 

Louis). 

43. I declare under penalty of perjury that the foregoing is true and correct. 

Executed this I ? day of May, 2000. 
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Columbia. 

Oct. 1, 1996. 

Thomas M. Newmark, Daniel Vogel, Gallop, 
Johnson .ad Neuman, L.C., St. Louis, MO, for 
96.2132 Plaintiffs. 

Samuel W. Lanhaii, Jr., Cuddy & Lanham, 
Bangor, ME, Jamin Raskin, Thomas 
Sargentich, Professors of Law, American 
University, Washington, D.C., Ross Clayton 
Mulford, Hughes & Luce, L.L.P., Dallas, TX, 
and Robert E. Steinberg, Porter. Wright, 
Morris & Arthur, Washington, D.C., for 96- 
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Wardungton, D.C., for Defendant Commission 
on Presidential Debates. 

PROCEEDINGS 

THOMAS H. HOGAN, District Judge. 

*I THE COURT: The Court is going to 
dictate a bench opinion at this time- or 
announce a bench opinion; it’s not dictating; 
it’s spontaneous, 8n opposed ta written out- 
because of the, as I mentioned earlier, the 
exigencies of the case and the need for the 

public and the candidates and the parties 
before the Court, the agencies, and the Debate 
Commission to have a ruling by this Court in 
light of the oncoming debates this Sunday. 
I’m going to try to make a brief review of the 
status of the case and the issues pending 
&for@ the Court and then make a ruling on 
the request for preliminary idunction and the 
motions that have been filed. 

All right. First, the Court wants to recognize 
and thank counsel for their hard work in an 
expedited fashion in this serious matter, the 
counsel: Mr. Lanham, Mr. Raskin, Mr. 
Sargentich, and Mr. Steinberg assisting them 
and their other aSSi8tantS; for the Natural 
Law Party, Mr. Newmark and Mr. Vogel as 
well; on the defense side, Mr. Lass and Mr. 
Briggs, Ms. McGraw, and others for the 
Commission on Presidential Debates; and for 
the Federal Election Commission, Mr. 
Hershkowitz and his assistants. 

The Court had wt  a very tight time I ~ ~ ~ I I I Q  in 
this matter, and although it’s on the piiblic 
record, it may mt be generally known, there 
were multiple motionni e0 intervene by various 
~ P Q  8e litigants that the Court denied and 
motions by the Green Party an8 by Mr. Nader 
end by the Rainbow Coalition, Mr. Jackson, to 
either file an amicus brief or, in Mr. Nader’s 
case, to intervene. That was denied, but I 
allowed them both to file amicus briefs, briefs 
to assist the Court that I’ve considered a6 well 
on these issues. 

The first case was Dr. John Hagelin and 
others, the Natural Law Party, versus the 
Federal Election Commission, wan fied here 
on September 6 and had--I‘m sorry, they had, 
filed, I believe, an administrative complaint 
on September 6 to the Federal Election 
Commission, and on September 13 of this 
year, they fded this litigation. 

On September 20, the Pent  plaintiffs filed an 
administrative complaint with the 
Commission On Sepegmbr 23, they then 
filed thie litigation. I consolidated them two 
cases for the purpose of argument and so that 
we combmd them on today’s hearing 
schedule. - - Copr. West 1998 No Claim to Orig. U.S. Govt. Works 



Not Reported in FSupp. 
(Cite as: 1996 WL 566762. *1 (D.D.C.)) 

The parties, since this is October 1. literally 
in one week have briefed fully the issues in 
this case, have had oppositions filed and reply 
briefs received as late as last evening that the 
Cour t  and the parties worked on 

What the Cour t  intends to do is, as it said, 
dictate its opinion in this matter at this time. 
It hopes that the time frame will be such it 
will be able to issue a fuller analysis and a 
written opinion in a few days, but because, as 
I've said, of the need for a decision, in fairness 
to the parties, 1'11 issue this bench opinion It 
will rule upon the preliminary injunction and 
the motions that are pending to dismiss. 

I will announce my ruling and then give the 
rationale, that is, the findings of fact and 
conclusions of law under the preliminary 
injunction standark under rule 65 and then 
the rulings on the motions to dismiss as well, 
and fol!ow that by an entry of an order on the 
docket for appellate purposes a6 may be 
necessary. 

'2 The preliminary injunction requested in 
both cases, for instance, in the Perot c w ,  Mr. 
Lanham--I didn't recognize Mr. Lanham-in 
the Perot case, the remedies sought in their 
brief indicates that the plaintiffs recognize the 
Court should not unnecessarily intrude in the 
election process and it does not have authority 
to order the debates occur, select the 
participants in those debates, but argues it 
does have jurisdiction to guide the decision- 
making process of the CPD, that is, the 
Commission on Presidential Debates, to 
e r n e  it conforrn~ to legal requirements and 
suggests that the Court review the criteria, 
inform defendants of the criteria it considem 
objectives, and Lista three criteria that are 
objective, and that the Court allow that the 
plaintiffs, Mr. Perot and Mr. Choate, who 
meet those objectives, the objective criteria 
the plaintiff lirrts as objective, and order that 
the CPD allow them then to participate in the 
debates and that at least I should identify the 
criteria that they have set forth as the only 
pre-established objective criteria and eqjoin 
the Commission on Presidential Debates from 
applying any debate selection criteria other 
than those pre-established objective criteria aa 
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set forth by the plaintiff that should be used 

In the alternative, they ask the Court to 
declare the debate regulations of the FEC to 
be ultra vires and unconstitutional and eqjoin 
any further CPD or corporate spending on 
these debates. 

Likewise, the Natural Law Party and Dr. 
Hagelin and Dr. Tompkins pray that the 
Court issue a temporary restraining order or 
preliminary iqjmction enjoining the CPD 
from using unlawful subjective selection 
criteria in requiring it to establish its pre- 
established subjective criteria or, in the 
alternative, ordering the FEC to make an 
immediate decision on the violations and 
authorizing it to take expedited action against 
the violations. 

This case presents a rather unique issue for 
this Court that has not been directly decided 
before in this circuit and perhaps in any 
circuit as to the granting of a preliminary 
injunction that either would order, in essence, 
the attendance of certain individuals at the 
debates or stop the debates based upon the 
plaintiffs' assertions that the criteria, at least 
under the regulatory argument, that the 
criteria used were inappropriate, being 
subjective, and therefore the debates cannot go 
forward until appropriate criteria are drafted 
and established, and secondary to that, that 
the Court should indicate which criteria are 
appropriate so th& debates could go forward 
with ths ixiividuals who may then fall under 
the criteria. 

The arguments have consisted of, as I've said, 
not only the briefs and the additional 
materids and exhibits filed and sffidavits, but 
also the presentations t h i s  morning by counsel 
that the Court has considered. 

The CO& is going to make the following 
ruling at this tiroe on the preliminary 
injunction request following the factors that I 
mu& use in any preliminary injunction case in 
this circuit under Waohington Metropolitan 
Area "ramit Authority v. Holiday Tours, 559 
F.2d 841,843, a 1977 circuit c w .  The factors 
are the likelihood of success on the merits; 

Copr. We& 1998 No Ciaim to Orig. US. God. Worh P 



I 

Not  Reported in F Supp. 
(Cite as: 1996 WL 566762, *2 (D.D.C.)) 

whether without this relief the movants have 
shown they'll d e r  irreparable injury; the 
balance of the equities or harm to other 
parties, as they say; and finally, wherein lies 
the public interest. 

*3 Applying those factors, the Court is going 
to deny the motion for preliminary injunction 
in both cases, the case of Mr. Hagelin and the 
Natural Law Party and the case of Mr. Perot 
and the Perot Party-Reform Party at this 
time. As I have said, this bench opinion will 
be the findings of fact and conclusions of law 
giving the rationale for this decision. 

While recognizing that the debate medium 
through the TV and the exposure is not only 
important but probably vital and essential in 
today's world of electronic communication, 
vastly different than referred to earlier in the 
Lincoln-Douglas debates, where it was a room 
perhaps of this size that the debates occurred 
in or outdoors with a group of people, today to 
really meaninghrlly communicate, it is, I 
would believe most will agree, essential that 
the candidates have access to TV. 

Unfortunately, more people watch the TV and 
get their impressions, make their decisions 
perhaps from the TV exposure than they do 
from the print media in today's world. 
Perhaps someday we'll be doing virtual 
debates over the Internet, where this won't be 
the same problem, but right now we're faced 
with these issues of the participation of Mr. 
Perot and his party and his vice presidentid 
candidate, Mr. Choate, and the Natural Law 
Party, h-. Hagelin and his vice presidential 
candidate, Dr. Tornpkins, Eo participate in the 
debates scheduled for October 6, this Sunday 
evening. 

While recognizing the important interest and 
need, as I've said, for communication through 
the TV medium and access to the TV by the 
third-party candidates to establish their 
credibility with the electorate, it's apparent to 
the Court, after review of the authorities and 
the case law and the statutory framework of 
the Federal Election Commission, that the 
likelihood of success on the merits, whether 
I'm treating the statutory/regulatory c!aims of 
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the Natural Law Party or, we use the 
terminology Perot Party to incorporate the 
various Perot plaintiffs, as to their statutory/ 
regulatory claims, that there is subfitantial 
barriers to the likelihood of success on the 
merits that the plaintiffs have simply not 
overcome that I had to be convinced they could 
before I could grant a motion for preliminary 
injunction. 

The Court recognizes the frustration and 
perhaps this, I think, admitted by the 
defendants perhaps unfairness in the process 
that does not allow all those who consider 
themselves legitimate candidates for our most 
important office in the c o u n t q  to M ! y  
participate, but I believe the complaint shodd 
be with Congress and the statutory framework 
established for the FEC to operate and that 
this carefully crafted statute and the 
regulatiom promulgated by the FEC under 
their authority and expertise are not easily 
challenged. 

The f b  issue b look at under the statutory 
claims of the Natural Law Party and the Perot 
plaintiffs is the jus-isdictiod problem, where 
Congress set forth very precise procedures 
and, after case decisions, amended the statute 
to reflect a more timely review of certain 
areas that could be raised or questions that 
could be raised as the elections approached. 

'4 Congress obviously knew the problems-. 
they are politicians who face election every 
two y e w  in the House and every six in the 
Senate-that could occur if the election process, 
electoral process was interfered with by the 
courts willy-nilly and therefore prescribed the 
election laws as it has under the Federal 
Election Commission Act. 

They easily could have, because they 
responded to certain case decisions, the Cort v. 
A& case for one, amended the statute to 
create ixceptiom for procedures for  case^ like 
this one ancd could have certainly said in 
extraordinary circumstances the courts may 
intervene and grant iqjunctiom, etc., but they 
did not, even though they have considered 
issues, obvioussly, of timing and concern to 
have the parties heard and grant a reliefprior 
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to elections mooting out the issues they've 
raised. 

Congress created the FEC to hear issues such 
as this--I'm taking now on the statutory/ 
regulatory claims-such as these issues and set 
up a procedure forth for them to do that. This 
Court has d e d ,  as other courts have ruled, 
the FEC is bound by those procedures and 
must follow those. 

In this case, complaints have been filed with 
the FEC that the criteria used were not in 
accordance with their regulation and that 
violated the statute and that they should be 
granted some relief. There's no indication 
that the FEC is not doing other than they're 
prescribed to  do by statute, that is, 
investigatiw the complaints, and will in due 
course d e  upon them, and the plaintiffs, if 
hssatisfied, can eventually come to court. 

That brings the case to the Court then to look 
at the futility issue, should that overcome t h i s  
grant of exclusive jurisdiction to the FEC, and 
that was amended. The statute now, instead 
of reading primary, reads exclusive primapr 
jurisdiction for the FEC. 

The defendants have argued, the FEC, there 
is basically no case in which the Court could 
grant relief, that the exclusive and sole 
jurisdiction always lies with the FEC, and no 
matter what the circumstance could be, the 
Court  could not intercede. 

Page 4 

. .. _ _  . .  
i..' ... . .  .. . 
i ; :  . .. 

... .. . , <  

. .. . ... . .  . .  -.. ... 
- .  . .. .. . _. 

.: 4.- 
ii I ._ . .  . .  
L .I . .. 

... - .. .. . . .  . .  
. .  .. . ... 

, : z  L i: 

As argued to this Court by Mr. Newmark, 
who referred to the Rafeedie case with Justice- 
-Judge then, I believe, now Justice Ginsburg, 
and tried to d y z e  the difference in the 
exhaustion requirements and original 
jurisdiction or subject matter juridiction and 
came up with a, there's something Werent  
between that and the classic juridiction 
requirements, such EE diversity, etc., that hae 
some appeal to the Court in its d y d o ,  and I 
believe that the Court may be able in certain 
extrasrdmmy circumstances to hem a c86e if 
the pursuit of the FEC remedy would be futile. 

However, in t h i s  case, I do not see the 
plaintiffs are so different from other CWS, 

such as the Carter.Mondale Re-election 
Committee v. FEC, 642 F.2d 538, a 1980 
D.C.Circu.it case. There the plaintiffs were 
making claims that were even perhaps more 
urgent than here involving the approachng 
presidential election by the one group of the 
presidential candidates essentially 
complaining about the other presidential 
candidates accepting illegal funds, etc., and 
were found not to have met the futility 
exception, and that involved the two 
presidential cmdidatec with the election close 
upon them, and therefore, the Carter-Mondale 
people could not get relief even though they 
may have had a legitimate complaint. 

'5 In this case, we have the situation of Mr. 
Perot and Piis party and the Natural Law 
Party and Br. Nagelin complaining they 
cannot get relief in time and the debate is 
close upon them. It's not the final preoidential 
election they're challenging in November, but 
a preliminary step which the Court has 
recognized is important but does not seem it 
overcomes the Carki-Mondale pule that was 
established in this circuit BB to have met a 
futility exception, even if one should exist, but 
I believe the language of the cam law referred 
to, NCPAC and others, does recognize there 
may be a h d e  over which the plaintiffs 
could leap in the appropriate caw, but 1 do not 
find it exists here. As to their likelihood of 
success on the merits, it does not seem that 
the plaintiffs have a situation that would meet 
that exception 

Also. as to the remedy that may be available, 
I've refemd to the relief sought by the 
plaintiffs in their motions that would have the 
Court order either cdkria be accepted by the 
Presidential Debate Commission that I would 
say is the appropriate criteria, not the agency, 
the FEC, who is assigned t h i ~  responsibility 
by Cong~ess, and that 1 would d e  that that 
criteria wlie met by the plainti& md 
essentially odor they must attend then any 
debate that i s  then held, or I would d e  
eventually, I suppme, on the other hand there 
can be M) debates mtil they redo the criteria, 
which obviouoly could not happen in this 
presidentid election cycle. 
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Weighing that against the plaintiffs not being 
able to partake in the debate or the remedy 
they may still pursue in their complaints to 
the FEC and may have a right to come back to 
this Court later on in the process that is 
provided by the Federal Election Commission 
Act, under 437g(aX8), the Federal Election 
Commission lawyer asserted they would not 
be mooted out if they came back to court. 
What they would have lost if the FEC doesn't 
agree with them and they have to come to 
court  is the opportunity to debate, but they 
still may be able t o  cure any defects in the 
criteria they allege the Debate Commission 
has used so that the next cycle would not have 
these defects and thereby have some relief, 
although not total relief. 

But weighing the interference of the Court-- 
and I'm going not only to likelihood of success 
on the merits and irreparable injury, but 
balancing the equities and the public interest- 
the harm that could occur by the Court's 
interference in this process and the reaching 
that the Court must make to grant the 
preliminary injunction that it would have the 
right to set the criteria or choose which 
criteria alreBdy out there are appropriate and 
disallow other criteria, overriding the FEC's 
opportunity to do that as the agency assigned 
to do that by Congress, and consideing the 
plaintiffs can still pursue this complaint later 
in court, albeit without partaking in the 
debates, and the harm to the public interest 
and having the debates go forward as 
presently set and not interfering with those, 
the Court comes down against the plaintiff8 on 
that issue. 

*6 So that the Court is convinced, applying 
all the factors and even considering in some 
sense the irreparable injury to the plaintiffs 
by not being able to participate in the debates, 
but not overall irreparable injury, since 1 
believe they can still go forward with their 
complaints and eventually come to c o w t  if 
they're not given appropriate d i e f ,  d 
recognizing that the third- party candidates 
who are not accepted for the debates have a 
stigma attached to them that they have been 
determined to be, I think the language given 
was lowrs already, that they lack the 
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exposure and they will not be able to test their 
ideas in the crucible of a debate in front of the 
public, or, as urged by plaintss' counsel, they 
will not be able to take the job interview for 
the American public, and that they could lose 
as well the opportunity to earn additional 
federal funding by the level of votes that they 
can get if they are successfd in running and 
collecting a certain percentage o f  the votes 
and that will hurt their opportunity to do that, 
I've considered all those factors and the 
irreparable injury, and weighing the chances 
of success, likelihood of success, and the harm 
to others and the public interest, and because 
of the statutcry structure that I: believe exists 
under the caw law and its interpretation 
almost unanimously by all courts that this 
hurdle i s  great indeed. and following the 
scheme aa put together by Congress, I do not 
believe the plaintiffs have shown a likelihood 
of success on the merits on their claims, and 
despite the fact they will suffer some injury, I 
do not believe it overcomes their, a lack of 
ability to succeed in this case. 

Tho Court also had claim mbmitted to it on 
the injunction-then I'll get to the merits side 
in a minute on the motions--constitutional 
c la im in the Pemt suit only. Again, there 
was an objection to jurisdiction and claims 
agaiinse the FEC and CPD as to their 
constitutional issues. 

Again, applying the Holiday Tours factors, 
I'm going to find that there's no likelihood of 
success on the merits again on the 
constitutional claims. Simply put for the 
purpose of this bench opinion, the claims 
agaimt the C o d s s i o n  on Presidential 
Debates, the conrititutiod claims, I believe, 
cannot mcceed, became the plaintiff has not 
shown that the CPD is a state actor. 

An example ofthat is San Francisco v. USQC, 
United States Olympic Committee, and again 
it was bund not to be a state actor despite it 
wcw under federal chapter, got help from the 
government for fund raising', and cePtainly 
waa in the area of public interest. 

Here, where plaiiiiiiff has no right to 
participate in the debate, he's agreed to that 
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under Johnson v. FCC out of this circuit, 829 
F.2d. at 163 to 164, an ’87 D.C. Circuit case, 
therefore, there is no constitutional issue I 
believe the plaint* can recover on in the 
Perot litigation. 

The plaintiff had argued and analyzed the 
issues in the context of an analogy to political 
conventions or voter access or to the ballot, 
but we do riot have that here with the decision 
of law in th~s circuit as to the there is no right 
to participate in t h s  debate in any  event and 
that at least at this time, there is not 
sufficient evidence to show that the CPD is 
realiy a state actor in any fashion. 

*7 Even going further to the merits of the 
constitutional claims, there’s an argument 
that the equal protection clause of the 14th 
Amendment was violated by the CPD, and I 
do not see that available to the plaintiff in the 
context in which he’s raised it. The same with 
the that a debate is not a public forum, where 
the plaintiffs First Amendment rights are 
being violated in any  fashion 

And finally, he argued that his due process 
rights were violated because- under the F i  
Amendment, as in Goldberg v. Kelly, but 
where there’s no right to debate under 
J o h n ,  there’s no right to a hearing, notice, 
etc., so I do not see that applying. 

The plaintiffs argued an issue it had raised in 
its reply brief heavily before the Court today, 
and that is the FEC regulation at 11 C.F.R. 
110.13 is ultra vires and unconstitutional 
interpretation of the FECA authority, because 
it permits corporate expenditures in violation 
of the FECA prohibitions. 

The Court does not again find a likelihood of 
success on the merits of that claim. The FEC 
regulation hm h e d ,  they said, pursuant to 
the reference I made dupirng argument to 2 
U.S.C., Section 431(9xBXii), which exempt8 
from the definition of expenditures such 
nonpartisan activity designed to encourage 
individuals to vote, and then it goes on or to 
register to vote, sa it included both the 
registration, but it also includes individuals to 
vote in general, that is, emourage them to go 
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to the  poll^. 

Obviously. the FEC in its expertise and using 
a Chevron analysis and defeerring to their 
interpretation, it seems to me that their 
publication of reguli?tiom pursuant to the 
statute allowing expenditures to be exempted 
for nonpartisan activity, it seems it’s not 
illogical to say that that appears to fit the 
statutory authority &liven to the FEC, and 
accepting their expertie, I do not see at this 
point a basis to declare ultra vires and 
unconstitutional that Saey have allowed under 
regulations private organizations to establish 
themselves for purpo~es of holding 
nonpartisan debates supported by corporate 
contributions. 

Finally, the plaintiffs, the Perot plaintiffs 
claim the FEC has unconstitutiodly 
delegated authority to the Debate Commission 
and that such delegation is unconstitutionaily 
vague was raised. I had a hard time getting a 
handle on that. I think that I don’t see any 
statutory authority delegated to the 
commission, and I: think the claim is not that 
it was vague, but that they had precise 
criteria, they said, that ehe Debate 
Commission must establish, whatever group is 
set up to try to put on the debates that have to 
have this subjective criteria, and they’re 
complaining their criteria accepted or used by 
the Debate Commission was inappiopriate and 
not in acccrdance with the FEC d e .  I don’t 
see how that meets the uncons%itutionally 
vague standard. 

So again, I do not gee a li4elihood of success 
on the merits on the constitutional issues as 
raimd by the Perot plaintiffs. 

‘8 And finally, again, the irreparable injury, 
certainly I share the concerns the parties have 
set forth and, as I’ve already articulated. that 
the Court has on thio process, and perhaps in 
the future there will be a different process or 
the Presidential Debate Commission will be 
organized differently, with Merent  
qualificatiorns in their criteria in the future, 
but that’e not what 1[ have before me now. 

Certainly the previous courts that have 
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considered interfering with debates or ongoing 
presidential elections have found substantial 
public injury if the debates are prevented from 
going forward or the elections are interfered 
with, and I believe that is the appropriate 
standard for the Court to consider. 

And ultimately, there's a problem of 
redressibility, as I've referred to earlier, which 
is one of the factors to consider under the 
likelihood of success. As I mentioned, I do not 
tnink-and I--despite the parties' pleadings 
that I read in their motions, that the Court 
would be empowered to order Mr. Hagelin and 
Mr. Perot and their vice presidential 
cadidates to participate in the debates, to 
require they be admitted and require that the 
two presidential candidates now in the debates 
continue their participation. I think everyone 
agrees that that would be beyond the Court's 
authority. 

I think it's beyond the Court's authority to 
order CPD to use only certain of its criteria 
and I make the selection of which criteria. 
That does not go through any regulatory 
agency. That's one judge putting his 
imprimatur on certain criteria he believes is 
appropriate as urged by the parties, and those 
criteria, the ones that get them in the debate 
may not get others in the debate, and I begin 
to believe that that is not appropriate judicial 
rule making. 

So that there's no guarantee that whatever 
the Court did today, if I found for the 
plaintiffs, the debates would take place under 
any of those circumstances. It'fi more likely 
that the best the Court would do if it found 
~ o u n d s  to do so would be to order the CPD 
and the FEC to go forward with the 
complaints on an expedited basis and to see 
what came out of that. In the meantime, I 
expect that that would sabotage the debates 
themselves, so no om would really succeed. 

Finally, before--so I'm denying the motions 
for preliminary injunction for those reasons 
under rule 65. I've comlidated these 
hearings, as I've said, under the d e s ,  and 
there have been motions to dismiss filed by 
both defendants as to both cases. I'm going to 
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treat those motions to dismiss as motions for 
summary judgment, because there have been 
affidavits filed and supplementary exhibits 
given to the Court taking it out of the motion 
to dismiss category and putting it under 
motion for summary judgment. 

Under Celotex v. Catrett, 477 US. 317, at 
322, an '86 case that came from this circuit, 
the Supreme Court nuled summary judgment 
is appropriate against a party who fails to 
make a showing s&icient to establish the 
existence of an element essential to the 
party's case and on which the party will bear 
the burden of proof. 

"9 I have gone back through these materids 
again in the context of the motions for 
summary judgment--I'm treating the motion 
to dismiss, as I've said, as summary judgment- 
-to see whether or not there's any contested 
material issues of fact the partieo have argued 
to the Court. Im fact, there are none, that it is 
strictly a legal issue far the Court to consider 
this regulation under the statutory authority 
granted the FEC that they're questioning and 
the constitutional issues as raised by Mr. 
Perot. 

Under the analysis I've given for the 
preliminmy injunction, the Court i s  going to 
find that it should grant summary judgment 
on behalf of the defendants on the complaints 
herein, that the statutory claims t h t  the CPD 
hm violated the FEC regulations of 11 C.F.R. 
110.13, again as I've indicated previously, I do 
not believe that they can establish that the 
FEC has issued an ultra vires or regulation 
that is beyond their authority to do SO but that 
does fit in with the context of the Chevron 
analysis, their expertice in this area, where 
the statubry authority allowed them to have 
an exception for expenditures of nonpartisan 
activity designed to encourage individuals to 
vote, so that the establiakment of regulatory 
scheme work by the FEC to allow private 
5Ol(c)-type organizations to  exist to put on 
debates does not seem to the Court at this 
time, as the parties rmbmit it w a ~  a legal 
issue, to be beyond the FEC's power under 
FECA, and X'm going to grant munmmy 
,judgment on the issues of the regulatory 
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authority and that the CPD has violated 
those, also. because I've ruled that that fist 
will have to go through the FEC process, the 
complaint process before it comes to this Court 
in any  event. 

Additionally, as to the constitutional claims. 
again as I've addressed them already, 
incorporating that analysis, I simply do not 
see any of thofie established as a legal issue at 
ths time. There are no material facts of 
dispute, and because CPD is not a state actor 
under the case law, because there's no right to 
participate in the debate under the case law, 
there's no equal protection clause or due 
process right that is trammeled upon by these 
regulatmy regulations, ar.d that I've already 
found the C.F.R. involved is not 
unconstitutional or ultra vires because it 
permits corporate expenditures, under that 
analysis then, there are no issues left for the 
Court to decide in the future, EO that I'm going 
to grant summary judgment on behalf of both 
defendants and dismiss both cases at this 
time. 

The Court is going to issue an order today 
incorporating this bench ruling. As I've said, 
if time allows, I'll issue a written opinion with 
perhaps a more articulate analysis of these 
issues, and it may be in the future, as I've 
already alluded, there will be a different 
arrangement in our debate system that has 
been set up under the FEC that would be 
perhaps more open and accessible to those who 
should be heard by the American public in a 
debate circumstance. 

Sometimes one wishes we had more of the 
British system, where the party lenders debate 
many different characters, if you've ever been 
to Britain, and that they would appear and 
debate in Congress, as a matter of fact, 85 the 
prime minister has done. I think we're sort of 
at a point where it r e m  me of the playoffa 
that are starting, in a baseball d o g y ,  and 
we have the wild c a d  team makes the 
playoffs but isn't allowed to play in the World 
Series eventually, even if it's succeeding well 
in the playoffs, and that's regrettable. 

*10 But under the case law and the statutory 
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scheme work that's been established y 
Congress after notice of these types of 
concerns, I cannot find the plaintiffs can show, 
as I've already ruled, Micient evidence to the 
Court that they can have a likelihood of 
success on the merits, and I have to grant 
summary judgment for the defendants. 

I want to thank counsel for their work. I 
know it was extensive. time- consuming, and 
Micult  over the last week. The Court had 
them on a very tight schedule and also on a 
tight azgument schedule, and I appreciate 
their cooperation and excellent arguments 
they presented to the Court. 

All right. We'll stand in recess. 
(Which were all the proceedings had at this 
time.) 

END OF D O C W N T  
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at d.” * 
In addressing both sets of argumerth 

pressed by the petitioners, the McMtUan 
cour t  not only afikmed the continued vitality 
of Spec& but also used language that limited 
its holding regarding the inapplicability of 
Specht to situations in which the sentence 
“enhancement” relates to the particular 
event on which the conviction is baaed. The 
Court held that the Act did not fall under 
Spechi because it “only bec[ame] applicable 
after a defendant has been duly convicted of 
t b  crime for which he is to be punished” 
McMiUan, 4T7 US. at 87, 106 S.Ct. at 2417 
(emphasis added). Rejecting the claim that 
a higher burden of proof should apply, the 
Court noted that “[slentencing courts neces- 
sarily consider the circumstances of an of 
feme in selecting the appropriate punish- 
ment, and we have consistently approved 
sentencing schemes that mandate consider- 
ation of facts related to the crime, without 
suggesting that those facts must be proved 
beyond a reasonable doubt.” Id at 92, 106 
S.Ct. a t  2419 (emphases added). 

The CourVs apparent assumption that pun- 
ishment wil l  relate to the crime of conviction, 
rather than to crimes for which the defen- 
dant has been acquitted, reflects a common- 
ality of understanding about h d i m e n t d  
fairness shared by scores of judges and aca- 
demics,% as well as every nonfederal jurisdic- 
tion in the nation that has implemented 
guideline sentencing?’ ‘The Federal Guide- 
lines stand alone in perpetuating their ano- 
malous treatment of acquittals in sentencing. 

In sum, I do not believe the Supreme 
Court has yet sanctioned the intolerable no- 
tion that the same sentence esul or must be 
levied on a person convicted of one crime, 
and acquitted of three ”related” crimes, as 
can be imposed on his counterpart convicted 
of all four crimes. The result of such a 
system is subtly but surely to eviscerab the 
right to 8 jury trial or to proof beyond B 

29. McMiNnn, 471 US. at 91-92. 106 S.Ct. at 

30. SU supra note 2. 

31. Srl ‘IonV, supra note 2. at 35647 (noting that 
the F e d e d  Sentencing Commission is the only 
sentencing commission in the to reject the 
“charge offense” model. whereby sentences are 

2419. 

reasonable doubt for many defendants. Yet 
we appear to have relentlessly, even mind- 
lessly progressed down the path. It is time 
to turn back. The British novelist G.K. 
Chestemn once said: “When two great 
political parties agree about something, it is 
generally wrong.”z I am afraid the same 
can k said in this one instance about great 
circuit courts. 

Candidaka who were not invited to par- 
ticipate in televised pmidc?ntial debates 

b a d  solely on crima €or which n defendant has 
been conacted. in favor of the “real offense” 
model, wtrich do- sentencing courts to comid- 
er unconvictd and even acquitted crimes in set- 
ting the sentence). 

32. JQWTHQH Gw!N. Tm CYNIC’S LWcoN 46 (1984). 
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sought to enjoin debates or require Federal 
Election Commission (FECI to act on com- 
plaints. The United States District Court 
for the District of Columbia Thomas F. Ho- 
gan, J., denied relief, and candidates appeal- 
ed. The Court of Appeals held &at: (1) 
district court lacked jurisdiction to enjoin 
impending debates or Force FEC to act im- 
mediately; (2) FEC failure to pule on chal- 
lenges to debates filed one month or less 
before fvst scheduled debate was neither 
unlawful nor unreasonable; (3) FEC did not 
delegate any authority to sponsor of presi- 
dential debates when it issued regulation 
permitting eligible nonprofit organizations to 
stage debates; but ( 4 )  where district court 
did not have opportunity to consider chal- 
lenged regulations’ legality in terms of ad- 
ministrative record, proper procedure was to 
dismiss without prejudice to filing of new 
suit. 

Affirmed in part and remanded in part. 

1. Elections -311.1 
District court lacked jurisdiction to ig- 

nore elaborate statutory requirements for 
considemtion of complaint under Federal 
Election Campaign Act (FECA) and to en- 
join impending presidential debates or force 
Federal Election Commission (FEC) to act 
immediately to adjudicate validity of com- 
plaints filed with FEC or to order FEC to do 
so before scheduled debates. Federal Elec- 
tion Campaign Act of 1971, § 309(a), as 
amended, 2 U.S.CA § 437g(a). 

2. Action-3 
Apart from petition in district court by 

party aggrieved by Federal E l d o n  Com- 
mission’s (FEC) dianhal of complaint or 
failure to rule within 120 days, them is nc 
private right of action to enforce Federal 
Election Campaign Act (FECA) agaimt al- 
leged violator. Federal Eleeetion Campaign 
Act of 1971, § 309(a)(8)(C), as amended, 2 
U.S.CA. § 43’7g(a)(8)(C). 

3. Elections -311.1 
Since Federal Election Commiseion 

(FEC) is given 120 days to act on submitted 
complaint, its delay in ruling on challengm to 
presidential debates filed one month or less 

before first scheduled debate was neither 
unlawful nor unresonable. Federal Election 
Campaign Act of 1971, § 309(a)($)(A), as 
amended, 2 U.S.C.A. § 437g(a)(S)(A). 

4. Administrative Law and Proeedwe 

When Congress has specifically vested 
agency with authority to administer a stat- 
ute, it may not shift that responsibility to 
private actor. 

-322.1 

5. !?&!CtiOn5 -311.1 
Federal Election Commission (FEC) did 

not delegate any authoriiy to sponsor of 
presidential debates when it issued regula- 
tion p i d t t h g  eligible nonprofit 0rg;aniZa- 
tions to stage candidate debates, provided 
that they employ “preestablished objective 
criteria“ to determine who may participate, 
and gave individual orga&ations leeway to 
decide what specific criteria to use. Federal 
Election Campaign Act of 1971, § 316, as 
amended, 2 U.S.C.A § 441b; 11 C.F.R. 
§§ 110.13, 114.$(f). 

6. Electiom @=3311.1 
Federal E l d o n  Commission (FEC) 

may not render advisory opinion upon re 
quest of third party concerning legality of 
organization’s premnomcecl criteria for par- 
ticipation in election debate. Federal Elec- 
iior. Campaign Act of 1971, 0 308(a)(l), as 
mended, 2 U.S.CA I 437f(a)(l). 

7. Electiom -391 
Federal Election Campaign Act (FECA) 

has no provisions governing judicial review of 
regulations, 80 =tion challenging ita h p l e  
menting regulations should be brought under 
judicial review provisions of Administrative 
Procedure Act (MA).  5 U.S.CA 9 701 et 
seq.; Federa! Election Campaign Act of 
19771, 5 301 et seq., a8 mended, 2 U.S.C.A. 
0 431 et 8eq. 

-678 
Eiwtionae -811.1 

Where dbtrict CQU& did not have oppr- 
tunity to comider challenjpd Federal Elec- 
tion CO&Q~ PEG) mguhtions’ legality 
in term of adxnkistmtive mrd or the Ad- 
ministrative Procedure Act (MA) and the 
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clrse law under it. proper procedure was to 
dismiss without prejudice to filing of new suit 
challenging FEC authority to promulgate the 
regulations. 5 U.S.CA § 701 et seq.; Fed- 
eral Election Campaign Act of 1971, § 301 et 
Seq., as amended, 2 U.S.C.A. 8 431 et s q .  

Appeals from the United States District 
Court for the District of Columbia (Nos. 
95~~21% and 96~~2132). 

Thomas 0. Chman,  Washington, DC, ar- 
gued the cause for appellants Ross Perot, et 
al., with whom Samuel W. Lanham, Jr., Ban- 
poi-, ME, Jamin B. R a s h ,  and l’hormas 0. 
Sargentich, pro hac vice, and Robert E. 
Steinberg, Washington, DC, were on the 
briefs. 

Thomas M. Newmark, St. Louis, MQ, ar- 
gued the Cause (pro hac vice) for a p p e h t s  
Dr. Hagelin, et al., and was on the brief. 

Richard B. Bader, Associate General 
Counsel, Washington, DC, argued the cause 
for appellee Federal Election Commission, 
with whom Lawrence M. Noble, G e n d  
Counsel, was on the brief. 

hwk K. Loss, Attorney, Washington, DC, 
argued the cause for appellee Commission on 
PreJidential Debates, with whom WW N. 
Brig@, Yr., was on the brief. 

Before: S I L B E R W ,  W D O L P H ,  and 
ROGERS, Circuit Judges. 

Opinion for the Court fled PER 

PER C U R W  
Two d a y  hence a eeriea of debates be- 

tween candidates nominated by the Demo- 
cratic Party and the Republican Party for 
President and Vice President of the United 
States is scheduled to begin. One day ago 
this court heard argument concerning those 
debates. The cme was argued before the 
district court on October 1,1996. In view of 
the importance of the h u e s  and the short 
time remaining before the debates begin, this 
court granted the motiom for expedited re- 
view. 

Appellant0 in these consolidated a p m  
are Rosa P a t  and Pat Choate, the p M -  

CURJAM. 

dentid and vice-presidential nominees of the 
Reform Party, and their campaign srganiza- 
tion, Perot ’96, Inc. (collectively “Perot”); 
and Dr. John Hagelin and Dr. f i ke  Tomp- 
h, the nominees of the Natural Law Party 
of the United States, and their party (collec- 
tively “Dr. HageW). They appeal from the 
denial of irsjunctive relief and the grant of 
summary judgment to the Federal Election 
Commission (“FEC”) and the Commission on 
Presidential Debates (“CPD). AppUants 
now raise only two contentions. Perot con- 
tends that the FEC has uillawfully delegated 
legisiative authority to a private, non-profit 
corporation, in violation of Article 1 of the 
Constitution. DP. Wagelin contends that Lhe 
district C Q W ~  erred in granting summary 
judgment on the grounds that it lacked juris- 
diction to enjoin a violation of the Federal 
Election Campaign Act of 1971 (“FECA”), 2 
U.S.C. 5 431 et aeq. (1994). despite the inabil- 
ity of the FEC to address the violation prior 
to the 19% presidential debates scheduled by 
the CPD to begin on October 6, 1996. 
Hence, we do not a d h  the merib of a p  
pelhts’ other claim, presented to the dis- 
trict court, that they were m n m y  exclud- 
ed b m  the debates. On the issues before 
this court, we find no merit, in Pemt’s consti- 
tutional challenge or in Dr. Hagelin’s conten- 
tiom. As to the validity of the FEC regda- 
tion at the center of this controversy, we 
conclude that the grant of ~ m a r y  judg- 
ment sustaining it was premature. Accord- 
ingly, we affirm the denial of iqiunctive re- 
lief, vacate the gat of summary judgment 
reiating to the c h  that the regulation b 
inconsistent with the statute, and remand 
with ins~ctiom to dismiss the rewtow 
claian without prejudice. 

I. 

The CPD is a private, non-profit coxporn- 
tion formed in 1W for the purpose of s p n -  
soring pmidentiaa debah.  In prior y m ,  
that task had been prfomed by another 
non-profit entity, the League of Women Votc- 
em Seghbg with the ntid 
election, the CPD aamn tiOK 
The manbere QB &he CPD include a former 
chairman of the Dwnmtic National Corn- 
mittf?e, a former of the Repubkan 
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National Committee, and other representa- 
tives of the Democratic and Republican par- 
ties. In connection with the 1996 presiden- 
tial election. the CPD has scheduled a series 
of two presidential and one vice-presidentid 
debates, with the Fvst presidential debate 
scheduled to take place on October 6, 1996. 
The only candidates invited to participate are 
President William Jefferson Clinton and for- 
mer Senator Robert J. Dole, the respective 
nominees of the Democratic and Republican 
Patties, and their vice-presidential running 
mates. The CPD, relying on ita prean- 
nounced criteria, and the recommendation of 
an advisory committee consisting primarily of 
political scientists, based its decision to ex- 
clude ocher candidates on the grounds that 
no other candidates have a “realistic chance 
of winning” the 1996 election. 

To understand the nature of appellants’ 
claims, we set forth the underlying statutory 
and regulatory framework. The FECA pro- 
hibits “any corporation” h m  makirg “a con- 
tribution or expenditure in connection with” 
any federal election. 2 U.S.C. § 44lb(a). 
Both a “contribution” and an “expenditure” 
are defined to include, inter alia, any ad- 
vance of “anything of value . . . for the pur- 
pose of influencing any election for Federal 
office.” Id § 431(8)(A)(I); id 
8 431(9)(A)(I). ;In “expenditure“ does not, 
however, include “nonpartisan activity de- 
signed to encourage individuals to vote or to 
register to vote.” Id 8 431(9)(B)(ii). 

As early as 1976, the FEC recognized that 
5 441b could be construed to bar the use of 
corporate funds to stage debates. See 44 
Fed.Reg. 59,162 (1979). To remove doubt 
about the legality of corporate sponso&ip of 
debates, the FEC promulgated a regulation 

1. The regulation reads in relevant part 
§ I 10.13 Candidate debazes. 

(a) Sfaging organizazions. (1) Nonprofit or- 
ganizations described in 26 U.S.C. 501IcX3) or 
(c)(4) and which do cot endome. support. or 
oppose political candidates or political parties 
may stage candidate debates in accordance 
with this section and 1 1  C.F.R. 114.1(f). 

(b) D&re Smtcmre. The s m c m  of de- 
bates staged in accordance with this section 
and I 1  C.F.R 114.4(0 is lef2 to tbe discretion 
of be staging organization(s), provided that: 

( I )  Such debates include at least two candi- 
dates; and 

. . e  . o  

incorporating its View that “nonpartisan de- 
bates are designed to educatre and inform 
voters rather than to innuei1::e the nomina- 
tion or election of a particular candidate,” 
and thus “funds expended . . . to defsay costs 
incurred in staging nonpartisan debates” 
ought not run afoul of 8 44lb. 44 Fed.Reg. 
76.734 (1979). The current version of this 
regulation, to be codified at 11 C.F.R. 
9 110.13, was tPansm.tted to Congress in De- 
cember 1995, and became effective March 13, 
1%. It provides that eligible non-profit or- 
ganizations may stage candidate debates, so 
long as they “use pra-eutablished objective 
criteria to determine which candidates may 
participate in a debate.” 1 

On September 19, 1995, approximately six 
months before the effective date of 0 110.13, 
the CPD announced ita selection criteria for 
participants in the 1996 presidential debates. 
The CPD had concluded that the historical 
prominence of Democratic and Republican 
nominees warranted an invitation to the re- 
spective nominees of the two major parties in 
1%. With respect to “non-major party can- 
didates,” the CBD announced criteria by 
which it could identi@ those who had “a 
realistic (Le., more than theoretical) chance 
of being elected.” These criteria included 
evidence of national organization (such as 
placement on the b a h t  6n enough states to 
have a mathematical chance of obtaining an 
electoral college majority), signs of national 
newsworthiness (as evidenced, for example, 
by the profeesiond opinions of the Wa8hhg- 
ton bureau chiefs of mdor newspapers, new 
magaziness, and b r o d w t  networks), and in- 
dicators of public enthusiasm (as, for in- 
stance, reflected in public opinion poW. On 

( 2 )  The staging ocganization(s) does not 
srmctum the debatm to promote or advance 
one candidate over another. 

(E) Crimia for candidate selecrion. For J 
debiltes, staging oqanizatiods) must use pm- 
established objective criteria to detennine 
which candidates may participate in a debate. 
For gened  election debates. staging organiza- 
tion(sf shall not use nomination by P parricdar 
politid party as he mole objective criterion to 
determine whether to include a candidate in a 
debate.. . 

1 I C.F.R. § 110.13. 
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September 17. 1996, the CPD issued a press 
release indicating its conclusion that no can- 
didate other than President Clinton or Sena- 
tor Dole had a realistic chance of being elecctc 
ed, and that, therefore, only those candidates 
and their vice-presidential running mates, 
would be invited to participate in the de- 
bates. 

On September 6, 1996, Dr. HageLin filed an 
administrative complaint against the CPD 
with the FEC, asserting that the CPD violat- 
ed 11 C.F.R. I 110.13(c) by using subjective 
criteria to choose whom to invite as partici- 
pants in its debates and by inviting President 
Clinton and Senator Dole based solely on 
their nominations by the Democratic aKd Re- 
publican parties. On September 13, Dr. 
HageLin filed a verified complaint against the 
FEC and the CPD in the United States 
District Court for the District of Columbia 
seeking to enjoin the CPb from using unlaw- 
ful debate selection criteria or, in the altem- 
tive, to order the FEC to take immediate 
action on his complaint as well as authorize it 
to take exjedited action against the CPD’s 
alleged violations of the FECA 

Meanwhile, on September 20, 1996, Perot 
filed an administrative complaint against the 
CPD with the FEC. He too challenged the 
CPD’s application of i[s selection criteria. 
On September 23,1996, Perot filed a v e d e d  
complaint in the district court, requesting 
that the court enjoin the FEC and me CPD 
h m  violating the FEC regulations, the 
FECA, and various constieUtional provisions. 

The FEC and the CPD filed motions to 
dismiss the comphhts. The district court 
consolidated the cases for argument, and, 
after expedited briefing, hemi opal argument 
and ruled h m  the h c h  OD October 1,1946. 
The district court denied appeh t s ’  requesm 
for preliminary injunctive relief. Applying 
the fadon set forth in Wcwhiqtm M h -  
politan Awe T m d  C m m h  v. Holi- 
day Tours, Inc ,  559 F2d $41, $43 (D.C.Cir. 
I%’‘?), the court debermined fiPst that ndther 
Dr. Hagelin nor Perot could show a likeli- 
hood of s u c m  on the merib. “he court 
noted that Congress had granted the FEC 
exclusive primary jurisdiction to adjudicate 
civil claims under the FECA, and it empha- 
sked that the FECA p d u d e d  its exerciOe 

of jurisdiction over the instant cIaims until 
the FEC acted on the claims or until 120 
days after those claims had been filed. The 
district court then looked to the balance of 
equities presented in appellants’ claims for 
injunctive relief. 1t”his factor also weighed 
against Dr. Hagelirr and Perot, as the dam- 
age they would suffer if the debates were to 
be held without their participation could at 
least be partially remedied in subsequent 
proceedings, and in any event it did not 
outweigh the public interest in ailowing the 
debates to go forward without interference. 

In addition to denying both appellants’ 
claims for injunctive relief, the district court 
rejected Perot’s claim that the CPD threat- 
ened a violation of his First Amendment 
right to freedom of speech. Relying on Sa% 
Francisco A h  & Athletics, I n c  v. United 
Stutes Olympic Cmmittee, 483 U.S. 522,101 
S.Ct. 2971, 97 L.Ed.2d 42’7 (1983, the court 
held that no such claim could lie against the 
CPD since it was not a state actor. The 
court s m d y  rejected Perot’s qual p m  
tection, due process, and zaondelegation 
claims. Finally, the c o w  treating the mo- 
tions eo dismiss as motions fop s m a r y  
judgment, ,pp9nted s l ~ l l ~ l i v l y  judgment for 
appellees on the claim that 5 910.113 was 
beyond the scope of its statutory authority. 
FED.R.CNP. 12(b), 56. Under Ckavron 
U S A .  Im. 1). N d u d  Resmmes Defense 

L.Ed2d 694 ( l a ) ,  the court found the rem- 
lation a pemkisible hbrpmhtion of the 
FECA’a exemption from the de5ition of 
“expenditure” nonpaPejssn activity designed 
to encoumge individuals to vote. 

cam% im., 4167 us. m, 1014 s.ct. 2 7 7 8 , ~  

HI. 
[I] We agree Fvith the &strict court that, 

it W jurisdiction ta adjudicate the valid& 
ty of the e o r n p h b  Filed with the FEG or to 
order the FEC to do BO befaze the CPD- 
spansored debate on October 6, 19%. Ac- 
cordingly, we af5m the distaict court’s die- 
missal of these c h  on jurhlictional 
grounde. 

Congrew could not have 8poke0 mom 
plainly in biting the j d & o n  of federal 
cow to adjudicate chima under the FECA 
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The statute explicitly states that “[e]xcept as 
provided in section 437gta)(8) of this title, the 
pbwer of the [FECI to initiate civil actions 
under subsection (a)(6) shall be the exclusive 
civil remedy for the enforcement of the pro- 
visions of this Act.” 2 U.S.C. B 437d(e); 
a e c d  2 U.S.C. 5 437c(b)(I) (‘The [FECI 
shall administer, seek to obtain comphce  
with, and formulate policy with respect to, 
this Act. . . . The [FECI shall have exclusive 
jurisdiction with respect to the civil enforce- 
ment of such provisions.”). 

Section 437g requires the FEC to proceed 
with due deliberation after it receives a com- 
plaint alleging violations of the Act. 2 U.S.C. 
I 437g(a)(1). Dr. Hagelin filed his complaint 
with the FEC on September 6, 1%. Perot 
filed his complaint on September 20, 1996. 
CPD, which is alleged to have violated the 
Act, had to be notSed within five days. Id 
8 437g(aX1). We presume this was done. 
The next step is for the FEC to vote to 
determine whether there is reason to believe 
the subject of the complaint has violated the 
Ad. Id 5 437g(a)(2). If the complaint is 
not dismissed at that stage, the FEC eon- 
d u d s  an investigation. Id If the FEC‘s 
general counsel recowen& that the FEC 
proceed to the next statutory step-a vote on 
whether there is probable cause to believe 
the respondent violated the Actithe respan- 
dent is n o s e d  and is given fiReen days to 
submit a brief stating its legal and factual 
position and replying to the general counsel’s 
brief. Id 5 437gta)(3). If the FEC then 
decides there is probable caw, it “shall a b  
tempt, for a period of at least 30 days,” or at 
least 15 daya if an election 13 imminent, to 
have the respondent correct or prevent the 
violation. Id § 437g(a)(4)(A)(i) & (2). The 
FEC may skip this step and refer the matter 
to the Attorney &nerd for enforcement ac- 
tion only if i t  determines that the viohtion is 
knowing and willful and only if the violstion 
is of a type included in 5 437gtd). Id 
5 437g(aM)(C). 

121 Other p p o e e d d  requirements, un- 
necessary to mention, also bind the FEC’s 
2. Apiuz from I 437g6aWJ)(C), there is IPQ pri- 

vate right of action to enforce the FECA against 
an alleged violator. See Karahaliar v. N a r i o d  
F d n  of Fed Employees. Local 1263, 489 US. 

~~~ ~ ~~ ~~ ~ 
~~ ~~~~ ~~~ ~~ ~~~ ~ 

deliberations about, and investigation of, 
complaints. The end of the administraeive 
road is a avil complaint fXed by the FEC in 
the district court or an action by the con. 
plaining party. Section 437&3(8)(A) states: 
“[alny party aggrieved by an order of the 
[FECI dismissing a complaint filed by such 
party under paragraph (l), or by failure of 
the [FECI to act on such complaint during 
the 1 2 0 4 3 ~  period beginning on the date the 
comphht is filed, may file a petition with the 
United States District Court for the District 
of Colunibia.” Id 0 437&)(8)(A)? The dis- 
trict court’s decision may be appealed to this 

Ds. Hagelin c h h  that we may ignore 
these elaborate statutory requirements and 
force the FEC to act immediately because 
otherwise he would suffer irreparable harm. 
To do so, however, would place us in conflict 
with our decision in In re @a.pter-Monda& 
Reelection Committee, Pm, 642 F2d 538 
(D.C.Cir.1980). C u - M W  is, as the 
FEC argues, directIy on point. The plain- 
tiffs in that w e  asked the court t~ find a 
violation of the federal election laws, and 
requested dkmatively “that the FEC be 
directed to condud an irnmedhte investiga- 
tion of the [phhtifFa’] cbmges.” Id at 512. 
The court held that “the exclusive jurisdic- 
tion of the FEC &nds to asswe that the 
[FEC‘s] initial investigation is completed, or 
the statutoq time limit allowed for an inves- 
tigation hss expired, before any judicial re- 
view is invoked.“ Id It thepefore declined 
to hear the case because “the entire matter 
at this time is w i t h  the exclusive juisdic- 
tion of the Federal Efwtion Commission.” 
Id 

It is true, ae Dr. Wagelin points out, that 
the C a * M W  opinion said there might 
be axm0rdi.m~~ cimm&an~@a allowing a 
papty to “hurdle the explicit time reatmints 
of the Federal Electi~n Campaign1 A&” 
642 F a  at !j43. But the opinion never 
specified v b t  t h e  circumtmces might b. 
It did not indicate on what h i e ,  short of 
holding 5 437g mc~nstitutiollal (which no 
one urges), a court could disregard the statu- 

court. Id 5 437g(a)(9). 

527, 533, 109 S.Ct 1282. 1286-87. 103 ~.Ed.zd 
539 (1989); rce a b  Con V. Ash. 422 U.S. 66.82- 
85. 95 S.Ct 2680. 2089-91. 45 t.Ed.Zd 26 
(1975). 
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tory commands. And the statement in Cur- 
tm-hfondale was made before the Supreme 
C o w  instructed us that if "Congress spec*- 
c d y  mandates, exhaustion is required." 

s.Ct. 1081, 1086, 117 L.Ed2d 291 (1992). 
Section 437g is as specific a mandate as one 
can imagine; as such, the procedures it sets 
forth-procedures purposely designed to en- 
sure fairness not only to complainanta but 
&o to respondents-must be followed before 
a court may intervene. We assume that in 
fomulating those procedures Congress, 
whose members are elected every two or six 
years, knew full well that complaints Ned 
shortly before elections, or debates, might 
not be investigated and prosecuted until after 
the event. Congress could have chosen to 
d o w  judicial intervention in the face of such 
exigencies, but it did not do SO. And as we 
have said, a court is not free to disregard 
that congressional judgment. 

[3] Even if we could somehow ignore the 
jurisdictional requirements of § 437g(a), but 
see Carkr-Mrnxiuk, 642 F2d at 542, Dr. 
Hagelin could not achieve the result he 
seeks. This court could not compel the FEC 
to enforce its regulation in accordance with 
the FECA When the FEC's failure to act is 
contrary to Iaw, we have interpreted 
5 437g(a)(8)(C) to allow nothing more than 
an order requiring FEC action. See FEC v. 
Rose, 806 F2d 1081, 1084 (D.C.Cir.1986). 
Since the FEC is given 120 days to act on a 
submitted complaint, § 437g(a)(8)(A), its de- 
lay in wis case is neither udawfd nor unrea- 
sonable. See Rose, 806 F2d at 1084-85. 
Second, if this court were to enjoin the CPD 
from staging the debates or from choosing 
debate participaats, there would be a sub- 
stant id  argument that the court would itself 
violate the CPDs First Amendment rights. 
See N e h k a  Press Asah A Scuerd 427 US. 
539, 96 S.CL 2791, 49 L.Ed2d 683 (1976) 
(prior restraint); H w l q  v. II-ia&Ammican 
Gay, Lesbian & B i s d  Croup of Boston, 

487 (1995) (speaker's choice of content). 

M&u-rthy V. Madigan, 503 U.S. 140, 144, 112 

- US. -, 115 S.CL 2338, 132 L.Ed2d 

HI. 
.In addition to the statutory wgments, 

Pemt a b  raises a novd constitutional claim. 

As we understand it, he contends that the 
FEC's "candidate debaka" regulation unlaw- 
fully dlelegates legislative authority to B pri- 
vate. non-profit corpmtion, in violation of 
Article I of the Constitution. In fact, this 
attack on the regulation rests on what might 
be termed a subdelegation of authority theo- 
ry, since the claim is that Congress has 
delegated authority to the FEC, which in 
turn has delegated some portion of that au- 
thority to the CPD. The FEC acknowledges 
that we have furisdicti0n under 28 U.S.C. 
5 I331 t o  decide tAis issue, although it ques- 
tions whether Perot is entitled to any relief. 
We agree that we have jurisdiction over the 
claim, but we are unpersudad that the regu- 
lation delegates legislative authority to the 
CPD. 

[dl It  is well established that Congress 
may, by a legislative act, gmnt authority to 
an executive agency such as the FEC to 
adopt rules and regulations, so long as it 
provides '"intelligible principle" by 
which the agency is to exercise that authori- 
ty. M&trettu v. United States, 488 U.S. 361, 
372, 109 S.CL 647, 64-55, 102 L.Ed.2d 714 
(1989) (quothg J.W. Hamptun, Jv. C CO. v. 
United Sbdes, 276 U.S. 394, 406, 48 S.CL 
3-8, 351, 72 L E 6  624 (1928)). We agree 
with the general proposition that when Con- 
gress has speciFically vested an agency with 
the authority to administer a statute, it WAY 

not shift that responsibility to a private actor 
such as the CPD. C$ ALA. Schzchter Poul- 

55 S.Ct. 837,845,79 L.Ed. 1570 (1935). 
try Corp. v. Unit!t?ed states, 295 US. 495,537, 

[SI In the cases before us, however, the 
FEC has not delegated any auth0rity to the 
CPD. It has issued a regulation permitting 
eligible non-profit nrgmizations to stage can- 
didate debates, provided that. they employ 
"p-e+stablishd objective miteria" to deter- 
mine who m y  participate. Rather thana 
madsting a single set of "objective criteria" 

staging orgmizationa must follow, the 
FEC gave the individual orp'mtiom lee- 
way to decide what s@c criteria to we. 
60 Fed.Reg. 64.262 (19%). One fight vim 
tb as a "delegatio~" because the o 
tiom must u[pe their diwmtion b fomull3t.e 
objective cpiteria they think will confopm 
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with the agency’s definition of that term. 
But in that respect. virtually any regulation 
of a private party could be described as a 
“delegation” of authority. since the party 
must normally exercise some discretion in 
interpreting what actions it must take to 
comply. 

The contention that the regulation dele 
gates authority to the CPD because it does 
not spell out precisely what the p h e  “ob- 
jective criteria” means goes far beyond the 
normal usage of the term “delegation.” This 
position would go further than the position of 
Justice Scalia, who dissented from the Su- 
preme Court’s decision in Midretla that a 
congressional grant of rulemaking authority 
to the United States Sentencing Commiwion 
was not an unconstitutional delegation of bg- 
islative power, but admowledged that “no 
statute can be entirely precise, and . . . some 
judgments, even some judgments involving 
policy considerations, must be left to the 
officen executing the law and to the judges 
applying it.. . .” 488 US. at 415, 109 S.Ct. 
at 677 CWia, J., dissenting). So too, a 
regulation’s use of a term that may be SUB- 
ceptible to differing inteppretations does not 
automatidy result in a delegation of author- 
ity to the entities that it govern. 

Here, the FEC has chosen to give the 
CPD and any other organizations that wish 
to sponsor debates the Iatitude to choose 
their own “objective criteria.“ In adopting 
such standards, a staging organization acts at 
its peril, unless it first secures an FEC advi- 
sory opinion pursuant to 2 U.S.C. 5 437f. 
Without such an opinion, the organjzation 
runs the risk that the FEC will subaquently 
determine that its criteria are not objective, 
and that ita s p o m d i p  of the debate violat- 
ed § 441b. If that happens. the staging or- 
ganization may be subject to the penatiea 
provided in the FECA. The authority to 
determine what the term “objective criteria“ 
meam rests with the agency, however, and to 
a lesser extent with the courts that review 
agency action. 

161 In mu, we are unpemuaded that the 
FEC has unconstitutionaUy delegated legisla- 
tive authopity to the CPB. At oral argument 

der the FEC, eithe~ through xnandamm or 
c o d  suggested thnt this WUTt should or- 

some other extraordhary remedy, to “take 
back” the authority it has “delegated” to the 
CPD. As we understand this argument, Per- 
ot seeks to have the FEC either withdraw its 
regulation or revise it. to define in detail what 
are “objective criteria.” It  is unclear how 
the FEC could accomplish this god in time 
to have my  effect on the presidential de- 
bates. Before prescribing new regulations, 
the FEC must transmit a statement of its 
proposed action to Congress, and the regula- 
tion may not take e&& until thirty legisisla- 
tive days have passed. 2 U.S.C. 8 438(d). 
Nor may the FEC render an advisory opin- 
iofi concerning the legality of the CPD’s 
preannounced criteria upon request of a third 
party. Id 8 437f(a)(l). As noted in Part 11, 
a complaint is subject to the statutory time- 
table that also would preclude relief prior to 
the debates. 

w. 
Before &e district court, Perot b o  argued 

as an appendage to the request for a prelimi- 
nayy injunction that the FEC losked authori- 
ty to pmmdgate 11 C.F.R. !I§ 110.13 and 
114.4(f3, md that the regulations w e  out an 
illegal exception to the coPporate contribution 
and expenditure limb of 2 U.S.C. § 44lb. 
On appeal Perot mentiom this argument 
that the FEC’s debate regulation, 11 C.F.R. 
!I 110.13, is Uum vires--only in a rootnote of 
his brief, and counsel did not address it at 
oral argument. 

The district C Q W ~  granted summary judg- 
ment on this claim, finding the regulations 
permhible under 2 U.S.C. § 431(9)(BHii), 
which exempts fmm the definition of “expen- 
diture” ’konpaPtisan activity designed to en- 
courage individuah to vote or to register to 
vote.“ Pmt’s footnote claim that the 
CPD’S spns~mhip of debates does not fall 
6th this mempkion, primarily bemuse it is 
not truly nonpartkm. We need not reach 
the merits of tAiS contention. 

17,Sl The FECA ha3 no pmlrisions gov- 
elming judicial review of w@tiom, SO an 
action challenging its implementing re@- 
tiom shotdcl be brought under the judichl 
review pmvisiom of the Adminismtive Pro- 
cedure Act ( P A ) ,  6 U.86. $ 701 et s.@ 

,.. 
,’. . ,  
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Among other things, the APA directs courts 
to coraider the administrative record in de- 
termining the legality of agency action. Id 
5 706. Perot haii not invoked the APA, and 
no party has produced the administrative 
record. See FED. R&P. P. 15, 17. Conse- 
quently, the district court did not have the 
opportunity to consider the regulations’ ‘le- 
gality in terms of that record or the APA and 
the case law under it. Especially since we do 
not have the administrative re~ord before as, 
and this issue was not fully briefed, we will 
refrain from reviewing the district court’s 
grant of summay judgment. The case is 
simply not in a posture to permit an impor- 
tant question of this sort to be properly 

Accordingly, we remand this part to the 
district court with instructions to dismiss 
without prejudice only Count IV of Perot’s 
complaint, which raises this claim. Perot will 
then be free to file a new suit properly 
chaEenging the FEC‘s authority ’;i promul- 
gate the regulations. He will not suffer un- 
duly from any delay in resolving this issue, 
as even an immediate order invalidating the 
regulations would not provide him with any 
meaningful relief from the alleged harms. In 
all other respects, the district court’s order is 
aEmEd. 

adjUdiCated .  

UNITED STATES of America, Apppelletz, 

V. 

Corny A. MOORE, Appllant. 

No. 95-3169. 
United States Court of Appeal& 

District of Columbia Circuit. 

Argued &pt. 3, 19%. 
Decided Oct. 11,1996. 

Defendant was convicted in the united 
States District Court for the District of Co- 

lumbia, Oliver Gasch, J., of possessing u w g -  
istered sawed-off d e .  DeFeendant appealed. 
The Court of Appeals, Hany %. Edwards. 
Chief Judge, held that: (1) evidence sup- 
ported conviction, and (2) trial court’s re€usal 
to sever sawed-off rifle count from unrelated 
semi-automatic counts wa9 proper. 

Mimed.  

1. Criminal Law -1139. 1144.13(3), 

In reviewing sufficiency of evidence 
claim. Court. of Appeals reviews evidence de 
novo, in light most favorable to government, 
to determine whether rational trier of fact 
could have found essential elements of crime 
beyond reasonable doubt. 

2. Criminal Law -1159.6 
In evaluating government’s proof, on re- 

view of sufficiency of evidence claim, court 
draws no distinction between direct and cir- 
cllmstan!ial evidence. 

3. WeapQnsG=4 
Defendant had requisite mens rea for 

conviction of m i n g  unregistered sawed- 
off rifle, whether defendant was required to 
know that weapon was shorter than pre- 
sci-ibed length or merely that weapon was 
sawed off, where defendant Rad constructive 
possession of rifle, had handled rifle, and 
lived in apartment in which rifle was found, 
and rifle was obviously shorter than 16 
incha. 26 U S C A  0 5861(d). 

4. Criminal Law e1148 

11592U) 

Court of App& reviews claim that trial 

joined offenees under a b w  o€ discretion 
s t a d d .  

5. Crimkd Law @=42M3.l) 
Joined offemes need not b severed if 

evidence of each crime would be admimible 
in sparate triinl for other. Fed.Rules Cr. 
Proc.Rule 14,18 U.S.@A 

6. C ~ ~ d  Law ==s2MB) 
‘M COUrt’B m w  to sever Bawd-off 

rifle count &om unrehM 3emi-automatic 
 count^ m88 p r o p ,  where evidence relating 
to defendant% alleged d o n  of d- 

COlart W i d  in f’ailisg b O l d l e a  Sf?VeEWlCe 39 
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closed the file with nspest to ail ofthe nsppondena. The reasons fop the Commission's 
fmdings are see0 forth in this s!atcment. 
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Thus. if ;VL ~~~~0~~~~ eopmtioa staged fi deb& mong candidates for federal 
office and t$isc debtab was staged in W C Q X ~ I C ~  Wjth dl ofthe n4uiremennS of 1 1 C.F.R. 
Q 1 10.13. then the cost9 i n c d  by the sposrsoring cotpodon would be exempt from 

of L 1 C.F.R. Q 100.7(b)(21). See 

the other hand. ifa corpo 

ate in the 1996 debates. CPD 

P A C E  6 / 1 4  
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to the respective nominees of the two major panies to participate in 
[CPD's] 1996 debates. 

In ordm to M e r  the ecluationnl p ses of its debates, [CPD] 
has developed nonpdsm criteria wMch it will bast its 
decisions mgrardhng sel.ekxtioli ofnomajor party candidates to 

Prcsideat ofthe Uni 
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professionals exPefie0d in e 
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approach in determining midi 

professional judgment in 

unmxptabte a d  B violation ob taw. 

judgmenls. and taxon 
members is  consi 
believe WO the a 



.. 

.. . . .  

.. 

. .  .. 

. .  

A P k - W / ; r t a  l $  14  F R O M  FEC O G C  

9 



~ 

I 

10 

ne Ex 
the regulation: 

bar o ~ r a r e d i Q P l a e p ~ m r ~ ~ l s ~ a t i n ~  in a 
Justification of I I C.F.R $1 10.13(c), 60 Fed. 

party. may not be the sold E 
general election debate." E 
Reg. at 64262 (emphis addd). Indeed, the entine p p h  ~ x ~ ~ ~ ~ ~ n %  this new 
regulatory language focuses on the fact that '*the new mles do not &ow P staging 
organization to bar minor pm cian$i&tes QP independent cadidates from participating 

d J ~ ~ ~ c ~ ~ ~ ~ ~  oh 4 I IO. 13(c) confirms this undenmding of 
new rules. norrainaim by LP particular party. such bts a major 
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simply 
mentio 
intended to prevent the issusncs of invitatiom to major party nominees. W e  believe it is 
consistent with the purpose ofthe regulation foe the CPD to issue an irivitation to the 
major p m y  mdidetea in vi 
interest" in, (he Republican Report A~lachcnt  4, at 57. 

ey b y e  not k n  n a d t d  by a mjo f  pmy." Id. Conversely. no 
n the Explmation and Sutificdon tkaa the new tules were somehow 

e'' of, asld "sustained voter 
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111. STATUS AS A POLITICAL CO e 

aggregating in excess 

uidng political committees 
I 1  C.F.R. 4 104.l(a) 
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Embargoed for release until 
1O:OO am.  EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopfnoted that aAer each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria )used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chajimen also announced four dates and sites for ehe 2000 debates: 
e First presidential debate: Tuesday, October 3, John F. Kennedy Library and 

the University of Massachusetts, Boston, MA 
Vice presidential debate: Thursday, October 5, Centre College, Dmville, KY 
Second presidentiai debate: Wednesday, October 1 1, Wake Forest University, 
Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MQ 
Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

a 

0 

0 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and 
1996 general election debates. The CPD also undestskes research and partners with educational and 
public service organizations to promote citizen participation in Rhe: electoral process. In 2006, the 
CPD, with McNeillLehrer Productions, will produce “Debating our Destiny: a two-hour PBS 
special featrtring interviews with participants in presidential dehates since 1976. 

The CPD intends to make extensive use of the Internee in its 2000 educational efforh, building on 
its 1996 voter outreach program, Debatewatch ’96. Details ofthe CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specidizhg in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 

c,,.chu,mr.s Honmtir* O~-slWrrmm onerron 
<k.Al R. Fm.1 Clttftd L. AlrxnnLr. If.  Aniwm Hemande: F r . d  J. Fahrcnk..iyf. jr. 

Pwl  G. Kwl. Jr. Jmmr C.incr HuivarJ G. Buflcu Oroline Kennedy 
Newton N. Minor 
Domrhy Riding Ermulrd h r c r m  john C. Danhih 

Jmrt H. Rruun 

R t w l . 1  R c w n  h.n.la,r raui G ~ ~ ~ ~ , I ~ I I  

Rrpreuniawe Jennifer Dunn 
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COMMfSSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 

FOR 2000 GENERAL ELECTTON DEBATE PhlRTICIPATION 

A. iNTRQDUCTIQN 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter edwitional activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPDs debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, ofthose candidates from among whom the next 
President and Vice President will be selected. In the last two elections, there were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. h order most fully and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose ofthe criteria is to identify those candidates who 
have achieved a level of electoral suppofi such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, :he CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CNTE 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTl(TUT1ONA.L ELIGIBILITY 

The CPD‘s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section I of the Constitution. The requirements are satisfied if the candidate: 

-2- 



a. is at least 35 years of age; 
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b. is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

is otherwise eligible under the Constitution. c. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualifL to have hisiher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electoral Co!lege (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF E L E C T O W  SUPPORT 

The CPDs third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the determination. 

C. APPLICATIQN OF CNTE 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to paxticipate in the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential. debates will be based upon satisfaction of the same 
multiple ciiteria prior to each debate. 

Adopted: January 5,2000 
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In the Matter of 1 
1 

The Commission on Presidential Debates 1 MUR 4987 

DECLARATION OF DOROTHY S. NDHPICS 

I, Dorothy S. Ridings, give this declaration baed  on personal knowledge. 

1. Since April 1997, I have been a member of the Board of Directors of the 

non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a 

voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council 

on Foundations. In addition, I currently am a Director of the Foundation Center a d  a 

Trustee ofthe Louisville Presbyterian Theological Seminary. I have never held a position 

with any political party, and my service on the CPD’s Board is not tied to any political 

Party. 

2. Prioe to joining the Council on Foundations, I was the Publisher and 

President of The Bradenton Herald from 1988-1996 and the General Executive of Knight- 

Ridder, Inc. from 1986-1988. I also have worked as a~ editor, a writer, and an adjunct 

professor, and as a technical assistant on a public housing project. I obtained my bachelor’s 

degree from Northwestern University and my master’s degree from the University of North 

Carolina. 

3. From 1982-1986, I served as the President of the League of Women Voters 

of the United States (the “League”), and prior to that time I had been associated with that 

organization in other capacities since 1976. Ira that regard, I am familiar with and was 

involved in the League’s sponsorship of general election presidentid debates in 1976,1980 
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and 1984. The League’s goal in sponsoring general election debates, like that of the CPD, 

was to provide the electorate with the educational opportunity of seeing debates among the 

leading contenders for the Office of the President. 

4. The League sponsored two presidential general election debates in 1980, 

using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional 

eligibility, ballot access, and demonstrated significant voter interest and support. (“The 

1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund 

publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated 

voter interest requirement either by obtaining the nomination of a major party or by 

achieving a 15% level of national support (or a level of support at Least equal to that of a 

major party nominee) in national public opinion polls. 

5. Based on the application of the foregoing criteria, independent candidate 

John Anderson was invited to participate in the first presidential debate sponsored by the 

League in 1980. However, President Carter declined to participate in that debate because of 

the presence ofthe independent candidate. As a result, Mr. Anderson and Ronald Reagan, 

then the Republican nominee, participated in a two-candidate debate without President 

Carter. 

6 .  After the nationally televised presidential debate in which he participated, 

Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of 

five polls reviewed by the League after its first dsebate. Consequently, when the League 

sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the 

debate went forward between those two candidates. 

232792 VI 
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7. As the events of 1980 well demonstrate, an organization such as CPD that 

seeks to sponsor general election debates among the leading candidates for the Office of the 

President faces a diEcult challenge. No candidate is obligated to debate, and there is a 

significant risk that a leading candidate would not agree to share the debate stage with a 

candidate who enjoys only modest levels of national public support. Thus, the debate 

sponsor’s legitimate goal in formulating its candidate selection criteria is to be sufficiently 

inclusive so that any candidate properly considered a leading candidate is invited to debate, 

but not so inclusive that one or more ofthe candidates in whom the public has demonstrated 

the greatest level of support rehses to debate. Given that the purpose of the CPD’s debates 

is to afford the voting public an opportunity to sharpen their views, in a debate format, of 

the principal rivals for the Presidency, the absence of one of the leading candidates would 

dramatically undercut the educational purpose of its debates. 

8. CPD adopted its candidate selection criteria for the debates it hopes to 

sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of 

adopting criteria that would be clear and readily understood by the public. In my capacity 

as a member of the CPD’s Board, I was involved in the discussions and the decision-making 

process that led to the Board’s unanimous decision to adopt the document entitled 

Commission on Presidential Debates’ Nonpartisan Candidate Selection Criteria for 2000 

General Election Debate Participation (the “2000 Criteria”), a copy of which is attached 

here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to 

achieve the CPD’s educational goals. Contrary to what I understand the complainark have 

claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose. 

They were not adopted with the intent to keep any party or candidate from participating in 

. 
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the CPD’s debates or to bring about a predetermined result. b the r ,  the Criteria were 

adopted to further the legitimate voter education purposes for which CPD sponsors debates. 

9. In connection with the debates it sponsored in 1988,1992 and 1996, CPD 

employed an approach to candidate selection that involved the consideration of multiple 

factors in an effort to identify those candidates with a “realistic chance of being elected.” 

The earlier criteria, like the current criteria, were intended to identify the leading candidates 

for the Presidency. It is my understanding that the Federal Election Commission rejected a 

challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria 

were “objective” and otherwise consistent with the FEC’s regulatory requirements. 

Although it would have been easier in some reswcts simply to employ again in 2000 the 

criteria that had already withstood legal challenge in 1996, the CPD recognized from the 

experience in 1996 that its contribution to the electoral process likely would be enhanced by 

adopting criteria that were clearer and simpler, and the application of which would be very 

straightforward. 

10. One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that 

a candidate have a level of support of fifteen percent of the electorate, as desceibed more 

fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support 

was preceded by careful study and reflects a nuniber of considerations. It was CPD’s 

considered judgment that the fifieen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations wodd be extended to candidates with 

only very modest levels of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refwe to participate. 
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1 I .  I understand that the complainants have alleged that the fifteen percent is an 

unattainable level of support for an independent or minor party candidate to achieve without 

participation in the debates. CPD’s review of the historical data is to the contrary. As 

noted, John Anderson achieved this level of support prior to the first debate in 1988 and, 

therefore, was invited by the League to debate. Other independent and third-party 

candidacies from the modem era demonstrate the point as well. George Wallace achieved 

significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in 

1992, particularly before he withdrew flom the race in July of 1992. (Mr. Perot 

subsequently re-entered the race shortly before the 1992 debates.) 

12. The CPD considered, but rejected, the possibility of using eligibility for 

public funding of general election campaigns as the criterion for debate participation rather 

than another measure of public support. However, that criterion i s  itself both potentially 

overinclusive and underinclusive. Eligibility for general election funding is determined 

based on performance in the prior Presidential general election. We realized that such an 

approach would be underinclusive to the extent that it would automatically preclude 

participation by a prominent newcomer (such as Ross Perot in 1992), but also would be 

overinclusive to the extent it would mandate an invitation to the nominee of a party that 

performed well in a prior election, but who did not enjoy significant national public support 

in the current election. In addition, while the Congress determined that five percent was a 

sufficient level of support for purposes of determining eligibility for federal h d i n g  as a 

“minor” party (at a level that is substantially lower than that received by the “major” 

parties), as noted, a debate host hoping to present the public with a debate among the 

232192 V I  



leading candidates (none of whom are eequiUed to debate) must necessarily take into account 

a different set of considerations. 

I deciare under penalty of perjury that the foregoing is true and correct. Executed on 
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Rat.bkpnal suppJ*m 
Alcoa bUtldaUOtl 
Anderson Clayton & Company 

Foods Company 
Blue Bell. hc. 
The Cocacola Company 
First City National Bank of Houston 
@neral Electrk Company 
W. R h c e  & Company 
Gulf Oil Company 
Gulf & Western Foundation 
Hoffman4.a kche Inc. 
Honeywell Inc. 

itlteflake, Inc. 

Liggett (houp, inc. 

0. 1. Corpomtfon 

Lever Brothers Foundation 

Lactite Corporaisllon 
MeKk h Company 

Radlo Corpamtlon of America 
The Sckrman Foundation 
Sidney Stem Memorial I t u t  
Texas UUllMes Compny 
Warner Communkatbns, Inc. 
b%'asce Management Inc. 

The LWIlEF g,ratefuNy acknowledges U!e may cash and in-Wnd contributions by corporations In 
Baltimore and Cleveland to defray site eupens. 

The LWVEF also acknowledges, with great appreclation, the many cash and in-khd 
contributions of League members and clllzens throughout the country to dehay the costs OF the 
Forums and Debates. 
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On October 28, 1980, 120 million Americans, 
the largest tel&lon audience In our nation's 
history. watched Jimmy Carter and Ronald 
Reagan debate face-to-face. This event 
climaxed a long and grueling presidentlal 
campaign. Interest In it - on the part of both 
p r e s  and publlc - intensified as the long 
playing drama unfolded and election day 
approached. Would the major presidentlal 
candidates actually face one another in what 
had been billed as the superbowl of the 1980 
electlon? 

The League of Women Voten, which spon- 
sored this and the preceding Debate between 
Ronald Reagan and John Anderson, as well as 
three Residential Forums during the primary 
season. undertook many roles during that 
critical time. It was by turns negotbtoc 
mediator, fundraker and producer, as It Med 
to overcome the obstacles and resolve the 
conflicting aims of all those with a stake in the 
debates. The pubiic clearly wanted to see and 
hear presidential candidates at the same time 
In the same place and under the same . conditions. The candidates and their strate- 
gists understandably were seeking the most 
advantageous conditions and were anxious to 
control the terms of debates. if they didn't get 
what they wanted at any given time - condl- 
tions that changed as &he polltkal fortunes of 
the campaign shlRed - they could walk away 
The League's difflcultjob was to resolve those 
oRen conflicting interests and make the Resi- 
dential Debates a reality. 

Against considerable odds, the League was 
successful in making two Residential Debates 
happen in 1980 - Debates that set several 
benchmarks that promise to have a lasting 
effect on the way voters choose their presl- 
dents. It was the flrst time a debate sponsor 
grappled with the participation of nonmajor 
party candidates. an Issue that is IIkely to 
persist in future debate presentatlons. What Is 
perhaps  more important the League's suc- 
cessive sponsorship of 1976 and 1980 Rei- 

dentbl fOrumS and Debates puts the organi- 
zation weN on the way toward achievlng one 
of Its major voters servk2 goals - to establlst 
such debates as an Integral part of every 
presidentla1 elecctlon. 

The League's determination to sponsor Presi- 
denthi Forums and Debates In 1976 and 198( 
was deeply rooted in Its own history and 
sense of mission. The League has k e n  
committed to providing a variety of servlces tc 
voters since its founding in 1920. State and 
l e a l  Leagues throughout the country have fo 
years offe?ed nonpahtlsan arenas for candi- 
dates to discuss campaign issues so that 
voters could make side-by-side comprhns 
of the candidates and their views. These 
candldate events have dealt with every electlvt 
offlce from local school boards to the United 
States Senate. 

When the League set out in 1976 to bring 
preldentlal candfdates together In a sed- of 
primary forums and general election debates, 
Its sponsorship was thus a natuml though 
majot &ension of the long hadition of these 
state and lucal League-sponsored candidate 
even&. And the timing was ilght. There had 
not been presidentlal debates since l96Q. 
when John Kennedy and Wchrnrd Mixon faced 
ane another in network-sponsored debates. 
Sixteen years late& In 1976, the publlc wanted 
presidentla1 debates (a Gallup poll showed 
that seven out of 10 people were In favor of 
debates), and very significantly, the candl- 
dates wanted them. too. Wlth this tide flowins 
in its favor, the League was successful in i t s  
flrst Presidential Debates project. By the end 
of the 1976 election season, the League had 
presented four Farums at key points during 
the primaries and three Debates between the 
Republicans' candidate, Gerald ford. and the 
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&mocratS candidate. Jimmy Carter as well 
as one k m n  their running mates, Robert 
Dole and Walter Mondale. 
As the next presidential campaign ap- 

proached. the league's naUonal board 
welghed the merits of making M major an 
effort once again. The League knew from 
experience that there w25 a huge 'consumer 
demand' lor more thoughtful treatment of the 
l s u s  In the campaign and for gettlng th@ 
candidates to dlscuss their positlons on the 
issues in a neutral settlng. The board con. 
cluded that debates could Serve as essential a 
role in 1980 as they had In 1976. by providing 
a necessary alternative to the 50- and 60- 
second spots and the paid political programs. 
Once again the Leagw mobillzed state and 

local Leagues throughout the count% under- 
took a massive fundralslng drive, hired staif to 

direct the project began vlsltlng potent i 

debate sites and committed the whole I 

zation to ensure that a serf~ of Reside -. .: 
Forums and Debates would be a part o 
1980 presldentlal election. 
As it turned out a series of four Resi '..... 

Forums throughout the prfmary seasor . . . 
scheduled. only three of whlch took pla 
Though the orlglnal schedule provlded . ' . 
events at cach slte. one for I)lemocratic . . ' 
one for Republican aspirants, political r - ' . 
dictated that in 1980 only Republican u Y 
dates met face-to-face to address key c - 
Wign issues. The opposite was true in :--- 
when forums Look place only between I -:- 
cratic candidates. (See Appendix A for d 
on 1980 Pomms). 

near the end of the 1980 primaries, F .. 
Reagan and Jimmy Cartec who each se .-. ' 

i 

. .. 
. .  . .  .. 
. .  . .  

> .. ~. The League of Women Voters Education Fund ( E W R  was establlsked h 1957 as a researcn 
and c l k n  educatlon organization (wkh 501(c)(3)taX status) by the Leagueof Women Voters of 
the United States (LWS), a mevnbersNp and action arpnlzat!m (with sOl(c)(4) tax status) f 
dedicated to promoting political responslbnlty through hfohed and active participation of 
citizens in governmente The LWVEP prowldes loeal and stat@ Leagues ies w@Il as ?he general 
public with research publlcations and other &ucatioml s:NIcs,  both on current issues and 
on citizen partidpation technlques. The ne6vmt-k of local League has a rnultlpller effect in 
bringing the MucaUon Fund's services to the wfder public. Through workhops, conferences 
and the distrlbutlon of publlcatlons, Leagues dkemlnate the LwVeF's reseanch and 'how-to" 
citizen aids. 

On the natlonai level the Education Fund's hlstorlc 1976 Residential Vorums and Dei d:es 
paralleled the servlce to voters Ulat local and state Leagues provide at electton time wiU ' - 7 ~  
candidate meetings. The F O N ~  were the first sales of their kind presented before the 
primaries, and the Debates marked the Bn t  Ume in more than I6 ycars  that presldentia 
candidates met face-to-face. 

, ,  
I .  

: 
'The two organlzatlons, LWWS and LWVEP. are explkitly ldentllled in the text only where the 

used throughout to refer to the 1 W F .  

C 
C. 
C 
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D 

distlnctlons are Important to the partlcuiar points belng dlxusxd. Othemlse. the term "League 5 
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likely to be his paws nominee. publlcly 
agreed to participate In League-sponsored 
Debates that fail. in fact, Reagan's announce- 
ment came dudng the last League-sponsored 
Forum on April 23 In Houston. Texis. Mod- 
erator Howard K. Smith put the dlrect q u e  
tion to Reagan and to George Bush: "If 
nominated by your party. would you agree to 
participate [in Leaguesponsored Fresidential 
Debates17' Governor Reagan's reply: 'I can't 
wait.' 

he addressed the national convention of the 
League of Women Voters of the United States 
in Washlngton K. He was asked, "Mr. Prrzsl- 
dent. . . we'd like to know If you'd glve your 
promise to us today to partkipate in the 
League-sponsored Presidential Debates this 
fall If you are the nominee of the Democratic 
Party.' Mr. Carter's reply: "Yes1 Yes I will k glad 
to partkipate this fall if I am the nominee. I t  
would be a great pleasure Lo be the nominee 
and to debate. . .# 

Carter's promlse came on May 5, 1980 when 

Ohlo; Loulsvllle Kentucky; and Portland, Ore. 
gon a the pro& sites For these Debates. 

Ing phe rites. as was tJx amllablllty of suitable 
facilities. 

What was le& to detetmlne yere the criteiia 
by whkh candldates would be hvlted to 
debate - a process that was to become a 
macsse celebre. 

aeognphkal dlvers&y was a factor In select- 

The Inclusion of independent and ullrd-gparty 
candldater In presidential debates was corn- 
pletely uncharted territory There was IK) hls- 
tory to look back on. The Kennedy-Nlxsn 
dehates in 1960 and the Ford-carter debates 
In 1976 laad set a precedent for debates 
between major-party candidates. but t k p e  
woj no pmedenb for bow to deal with tJ?e fact 

With publk commitments in hand the 
League turned toward seven1 other issues 
rebated to the Debates, such as eligibility 
requirements for candidate participation for- 
mat number of debates, and selection of 

that fro& time4o-time an Independent or 
minor-party candidate emerges as a sIgnIfl- 
cant f o ~ e  in a presidentla1 campaign. Since 
1980 seemed to be such a yeac it was 
IPnperative that &he League set obJective 

debate sites. As a r n m  of wlkltlng prelimi- 
nary advice on these and other topks. the 
League's board established a 28-member Pub- 
lic Advlsory Committee on Wstdential De- 
bates. T h e  committee was chaired by Carla 
Hills. former Secretary of Housing and Urban 
Development with the Ford Adrninbllaeton ' 
and Newton Minow, former chairman of the 
Federal Comrnunkations Commission under 
Resident Kennedy. 

In July. the League's board announced Its 
proposed xhedule for the series: three Resl- 
dentlal Debates and one Mce-ResidenUal De- 
bate. starting ln September. At the sane tlme, 
they reviewed some 20 potential debate sites 
and identifled Baltimore, Maryland; Cleveland 

criteria early by rvlakh to determine whkh 
candidates merited treatment as "significant" 

Literally dozens of candidates were Inter- 
ested In being included. Yet the goal of having 
candidates deai with h e  issues in some depth 
would be defeated If the cast of characters 
became ton large. The League knew that it 
would also be much harder to get the major- 
party candidates to agree to debate If they ha . 
to share the platform with candidates they 
considered less slgnlflcant. Therefore, the 
League decided not only to establish criteria 
for the selection of debate participants, but 
also to announce these crlteria well before 
applying them, so that both the public and th 
candidates would know all the rules. 
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For the League no issue took more atten- 
tion or involved more discussion than the 
development of these criteria. The League 
knew that such criteria would not only play a 
critical pat? in the 1980 debates planning, but 
also that these  criteria and the process by 
which they were determined W O U ! ~  be care- 
fully scrutlnked. Moreover. the Rderal Elm- 
tion Comrnisslon (FEC), the agency s e t  up to 
regulate federal elections. would view the 
criteria as a measure of the League's nonpar- 
tisnship. (The FEC permits a debate sponsor 
to exercise I t s  discretion as to whom to Invite 
as long as debates are nonpartisan and 
include at least two candidates. See box 
p. 8, for a detailed description.) 

The criteria for selecting candidates to a p  
pear were based on &he F€C3 requirements 
and the League's own long-standing and sMct 
standards foor offering voters relfabie nonpar- 
tisan pre-electlon information about candi- 
dates and their positions on issues. They had 
to be nonpartisan: they had to be capable of 
objective application, so that they would be as 
free as posslble horn varying interpretations: 
and they had to be easy to understand. 

E 
3 

L i W  President Ruth J. Hinerfeld meets with 
James m e r ,  chairman ofthe Reagan for 
Resident committee (L) and Carter Campaign 
Chairman Robert Straurs (R) to work out 
details foor a Carter-Reagan debate. 

On August 9. the league's baaed adopte 
three crlterh by whlch !nvitatlons would hf 
extended. Any candidate Invited to prtlcip . . 
would have to meet all three: 
I. Canstitulional eiigibility - Only those c I -  

dldates who met the requirements of tl .. 
Constitution of the United States were 
considered. Artlcle ?I. Section I require 
the President to be a 'natural born clti- 
Zen; at least 55 years of age. and a 
reddent within the United §kites f a  at 
feast 14years. 

2. Ballot access - A  presldentlal candldatc 
had to be on the ballot in enough state- ' 
have a mathemt id  pixsibIUty of wlnn - 7 
the electton namely, a rnaJorlty of vote. 
(270) in the Electoral College. 

3. Demon5&dte?d significant wter interest 
and support - A  candidate could demo 
stmk signlflcant voter interest and sup 
port in one of two ways: namlmtlon by . 
major party; 01. for rnlnor-party and ind. 
pendent candidates, natlonwlae publlc 
opinion polls would be Considered as ai 
indicator of voter interest and support 
Those candidates who received a level of 
voter support in the polls of 15 percent or 
a level of support at least equal to that of a 
major-party candidate would be invited to 
participate in the Debates. 

The criterla were announcedat a p r e s  
conference in New York City on August 10. 
The first and m o n d  criteria occasioned little 
comment, but the 15-percanR level of s u p p *  
in nationwide public opinion poNs crated 
considerable controversy, with the pres ,  tl - 
public and the candidates all getting into a 
mini-debate about the use of polls and the 
appropriate threshold for declding who 
should be invited to debate. 

use  of polling data to measure signillcant 
voter support. since polls are subject to 

Some, including pollsters, questioned thl 
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sampllng enor and variation In techniques. 
The League acknowledged the fact that poll 
data were not perfect but argued that polls 
were the best objective measure available for 
determlnlng how much voter Interest and 
support a nonmajor party candidate had at a 
given polnt in the course of the campaign. 
And that Is what the League had to gauge 
before extending invitations. 

figure or the choice of 15 percent as that 
figure. Threshold fwls ranging between 15 
and 25 percent had been discussed by the 
Advisory Committee. The League's baarel, 
after carefully weighlng the options. d d d e d  

tmq would provide the most objective bask 
for a decislon. In settling on the l%jxrcent 
figure. the board took Into account a number 
of factors: the records of public opinion polls 
in previous presidential elections and Ikelr 
relationship to elecction outcomes: the sub- 
standal obstacles faced by nonmjor party 

ion polling techniques and the precision of 
their results. The b a r d  concluded that any 
nonmajsr party candidate who, despite the 
odds such candidates face received even a 
ls-percent level of support In the polls 
should be regarded as a signincant force In 
the election. 

The League's board alSo decided that it was 
essential to apply the criteria to nonmajor 
party candidates as close in time to :he first 
Debate as was  realistically possible. To allow a 
sufficient amount of poll data to be gathered 
between the last major-party convention and 
the scheduled nrst Debate, which was 
targeted for the thlrd week in September. It 
w a s  clear that the League could not effectively 
apply the criteria until the second week In 
September. 

At the same August 10 p r w  conference it 
was announced that the League would extend 

Others criticized either the use of a specific 

that a speclflc figure though admittedly .?&d- 

. candidates: and variations among public opin- 

formal lnvltatioffi to the mJOr-party candi- 
dates later Ulat week at UE conclusion of thc 
Wmccmtic Rational Convention. (The &pu 
ibns had met In July.) 

Realizing that decisions made in early Ser. 
ternkc while appro-te at that time, migP. 
not remain so, the League's board had a i s  
detemlned that It was rssentlal in order to 
be falthful to the purpase of the Debates, t 
rzs&rve 'the right to reassess participation c 
nonmjor par5 candidates In the event of 
slgnlflcaplt changes h clrciimstances durlnng 
the debate period.' League Resident Ruth J 
Hherfeld gave dear notice at the August 10 
press conference that the fward would revie - 
such candidates' standings before subsequ~ -. 
delzates in light of the established criterh, 
then extend or wiUhld invitations 
accordingly. 

way for the k g u e  to invite candidates to 
debate. 

The estabilshment of the criteria cleared I -. 

By the summer of 1980, as the League was 
ready to &end Invitations to the major-parly 
candidates, the publlc commitments those 
andldates had made in the sprlng to partici- 
pate in League-sponsored Debates had begun 
to waver. The palltkal cllmate had changed. 
Jotin Andemri's independent candidacy had 
gained momentum and had become a force 
to be reckoned wilh by both the candidates 
and the League. 

On August 19, a week alter the krnocr; - 
nominated Jlmmy Carter as thelr standarc 
bearer In 1980 (Ronald Reagan had alread 
been nominated by the Republican Party). 
League formally Invited Jlmmy Carter and 
Ronald Reagan to participate In a series of 
three Presidential Debates - the final date 

. ., . 
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sites and formats to be worked out at a later 
time. 
By late August. neither candldate had said 

yes to the League’s Invitation. Startlng On 
August 26, the League began to meet wiph 
their representatives In jolnt sesslon to dts- 
cuss the whole debate package including the 
number of debates. dates. sites and formats, 
and to m u r e  an agreement from both candi- 
dates to debate. Carter s t ra tq l t s  wanted 
earller debates. 8eagan sfmteglsts wanted 
later debates; Carter representatives wanted 
more debaaes, kagan  representative5 wanted 
fewer debates. All these specifla wee put on 
me table for dkussion - none of the dlffer- 
ences -med Insurmountable. Yet at the end 
of this meting neither side made a commlt- 
ment to debate - each was  waltlng to see 
whether John Andenon would be hcluded. 
On September 9, affer reviewing data from 

five different polling organbations In consul- 
tation with three polling experts (not involved 
in the polls being used), the Lea, nue ara- 
nounced that John Anderson met Its criteria 
and he was lrnmedlately lnvlted to padclpate 
!n a three-way Debate in Ballirnore on Sep 
tember 21. e Ke accepted immediately, as did 
Ronald Reagan. Jimmy Carter announced that 
he wouid participate in a three-way Debate 
only atter a two-way Debate with Ronald 
Reagan. Having establlshed Its criterla and 
having lnvlted John Andersn, the League 
would not agree to Canter’s proposal. 

Following the September 9 decision the 

*The flve polllng organiwtlons whose data the 
League examined were: Louis Harris Associates, 
Lhe Los Angeles Tlmes. the Roper Organizatlon. 
NiKksxhted Res and the bl lup Poll. The 
three polllng experts consulted by the League 
were : Mervln Field Chairman of the Board of the 
Field Research Corporatlon: Lester R Frankel. 
Uecutlve Vke-PresMent of AudltS and Surveys 
IK; and Dr. Herbert Abelmn. Chairman of the 
BQard of R e s p ~ ~ e  Analysis Corporation. 

League set up meeUngs with the crPndlQB 
representatiwes to reach agreement on Ux 
details of the first Debate, scheduled lor 
September 21. All aspects of thls flrsl Deh ::i 
In i3altimore were agreed upon by b g a n  ?-.. 

A m l e s s h m  representatives. Carter had sUll 
agreed to debate. 

T k  Invitation to debate remained open 
Jimmy Cater; and the League Indicated Ut -’ 
th6Fd podium would be held In rmdlrwss d ’ 
him at the Baltimore Debate In the hope U Y 
k would be present. For several days the 
~ l b i l i t y  of a third podium or ‘emw chs : ’ 
was the source of considerable spau9atlor. 1’. 
the press and a favorite topic for polltkal 
cartmnkts. Nowevec when 10 became app :. 
ent that Jimmy Canter would not change hi - 
mind about partlcipatlng In a threeway De 
bate the League announced that there wo . 
k no ‘empty chair‘ in Baltimore. aha: APst 
1 8 0  League-sponsared Debat2 took pkce 
September 21 as scheduled, but only W g  :- 
and Anderson took part. (See Appendix B F . 
detalls on 1980 Debates.) 

in sponsoring the Baltimore Debate. the 
League had held flm to its plan to invite all 
siglficant candidates to debate and had not 
agreed to Caters condltlon that he would 
a p p a r  in a three-way Debate only atleer 
debating Ronald Reagan one-on-one. How., 
evel; the League also recognked that the 
Baltimore Wbte had fail4 to meet its 9-1 
of giving voters an oppfiun1i-y to see and 
hear all of the sl~nificant presidential candl- 
dates at the same time. in the same place . -  
under the same conditions. Unfortunately. -. 
prospects for a three-way Debate dld not 
improve after September 21. with Carters 
terms unchanged and with Anderson still 
showing enough support in the polls to r n d  
the League’s criteria for participation it a p  
peared there mi@ be no further debates. 

Yet it was becoming increasingly clear Ur : 
Ihe public wanted more debates. The W g  .t 
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was caught between the 'irreslstlbie force" of 
voter demand and the 'Immomble object- of 
Cartefs demand. In an effort to break l i e  
stalemate the League called all three wndl- 
dat-' representatives shortly after the Mti- 
more Debate and put Fonvard a new package. 
The League now offered a two-way Debrnte 
between Caner and Reagan tied to a three- 
way Debate among Carter, Reagan and hder -  
son. Thls time Carter and Anderson accepted, 
but Reagan rejected the plan. 

At the same time the League made ulls 
offer, it also invlted all three vlce-presidentki1 
candidates to partkipate in a &bate In Lsub 
ville Kentucky kmcxrat Walter Pfondaie said 
yes. independent Pabkk Lucey said yes but 
Republkan Qeorge Bush said no. Whgn Eush 
said no, Mondaie then declined the League 
invitation, and the vlce-presidential debate 
was  cancelled. 
The presidential sew also appeared 

doomed. The League withdrew its propwal 
when no agreement could be reached and . there seemed very little hope ofworWng out 
any future agreement. In &he next few weeks, 
however, several deveiopments helped to 
break the stalemate. Voter interest in a debate 
between the major-party candidates contlnued 
to build as evidenced by major national 
public opinion polls released during that 
period. Editorials and columns appeared h 
some of the nation's leading newspapers and 
magazines calling on Jimmy Carter and 
Ronald Reagan to debate one-on-one. 
During this same pzriod the polls also 

showed that John Anderson's support was ' 

eroding. In mid-October, in keeping with the 
policy established when the criteria werean- 
nounced. the League's board reviewed his 
eligibility for participation. The board exam- 
ined the results of flve national polls taken 
between September 27 and October 16, con- 
ducted by the Same polling organizations 
whose results the League had examined in 

L r n P O l ) 4 d a l S  bdef&?Jaurtkzirsts who 
formed the paned of questioners for the 
debate in Baltimase between &maid Keagan 
and John Anderson 

making Its a d y  September declsbn. Four of 
tkse flw polls si~mor~ed John Anderson's level 
of support below I5 percent. deariy below the 
levels of support he received In those sane 
polls In early September. In consultation with 
the same three polling experts with whom It 
had conferred arller, the League's b a d  
determined that John fmderson no longer 
met the League's criteria. The League then - 
on October 17 - lnvited Jlmmy Carter and 
Ronald Reagan to debate In Cleveknd Ohlo 
on October 28. Both candldates accepted tke 
invitation. 

The scenario was very different from that 
first envlsiined by the League. As origlnally 
planned a debate so late in the campalm 
would have been the last in a serl@s of three, a 
series that would have offered the possibility 
of varying the subject matter and format. now 
the two main contenders would have only one 
chance to face one another. October 2% had 
become transformed from one in a series of 
oppodunities for candidates and voters to 
deal thoughtfully with &he b u e s  into a 
winner-take4 event. 

Wth such high stakes, planning for the 
actual Debate was a delicate prucess. Candi- 
dates' representatives were concerned about 
audience size color of backdrop, the place- 
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ment of still photographs in the hail, etc. But 
the format was of greatest concern. 

For the very reason that the Clevehnd 
Debate would now be the only one between 
the two major-party candidates, the League 
urged a format that would produce the freest 
possibie exchange on the broadest possible 
range of campaign k u e s  - namely using 
only a moderator to dlrect the flow of ex- 
change between the hyo candidates. It was a 
format that had worked exceptionally well in 
the second of the 1980 League-sponsored 
Forums in Chicago. 

be the only Debte between Carter and 
Reagan - this format was not acceptable to 
either candidate. Wlth the stakes 33 high 
neither was willing to take his chances on 
such a free-flowing format Both insisted on a 
more predictable exchange uslng a mod- 
erator and panelists as in the 1960 and 1976 
debates 

The League like many viewers and p r e s  
critics, was far from satisfied with either this 
format or that of the September Debate. The 
fact was, however. that the candidates' repre- 
sentatives insisted on the 'modified press 
conference' format of both Debates. 
negotiated to the minutest detail. It was that 
or no&hing. 

panel selectlon. The League had developed a 
roster of 1 0 0  journalists faom whkh the 
moderators and panelists for both bbates 
were finally drawn. League staff conducted an 
e~haustive search through consultation with 
professional media associations, producers of 
major news analysis shows and edltors and 
news directors representing minority media. 
Particular attention was giwen to the jour- 
~ l i s W  areas of expertise and their reputation 
for fair and objective repofting of the Issues. 

T k  final selections were made by the 
League In consultation with the cochairs of 

Far exactly the same rgason - that it was  to 

Closely allied to the format 'wue was that of 

. 

kea 
When the League announced In N O  P.--s. 
1979 its intention to sponsor a ser f s  5 .. 
Fksldentfal Forums and &bates, il , ?. 
the mldst of a prolonged struggle o e -  . 
ing wurc&s and the structure of fed .-.! 
candldate debates wlth the &c!eral : '- : . 
Commission (FEC). the agency set L z x 
regulate federal elections under the : 3: i 
Federal Election Carnpalgn Act (FECI \In 
the prowblons of that act made It un 3.. '1: 
any corporation or unbo 'to make a c2r:- 
tion or expenditure in connection Wl.1 37' 
election to any politics: omce. . . .I fr ' 1.- 
while the LWVEF was planning the IC_ " : 
PresMential Forums the PEC K~bm '. 
vised the League that coqmrite and . -  I . .  

funds to finance the Forum would c : t :-: 
prohibited as long as such contrlbutl '- F. 
not have the 'effect of supplrting or 2: c - 
particular partJes or  candidates." But T -- 
after the LWVEF had already conducb 7 .-. 
forums series partly financed by corporate. 
and unbn conMbutions, the FEC Issued a 
policy statement barring 501(c)(3)organi- ~ 

zations such as the L W P  from accepting 
corporate or union donations to defray the 
costs ofsuch events as debates. The PEC , 

admitted that corporate and union donatlon , 
io the L W F  were not politl@al contributloy 
or expenditures under F E W  dennitinn ,.F 
those terms, but the agency said tha . 
LWrs expenses were nevertheless . : 
bumments 'in connection with' an e . ' " 1 
and therefore could not come faom c -. 1 i 
or union sources. 

The 1976 decision. which was mad 
advance of the League-sponsored For . 7 - 
Debates, had a devastating effect on 1 '2'; A 

: 



to fund these Residential Debates. 
to rely solely on conhibutlorn from 

Wuals and unincorporated or@nlzattons. 

kat=. 

& Debates were an important edu- 
p&mry 1L 1977, convfnced that Wesl- 

&e to the publk and f&ng the 
&cison would have an hpct on state 

s the League of Women Voters Wduca- 

League-sponsonzd candldate events, 
;mue of Women Voters of the United 

and Lk League of Women Voters of 
es sued the FEC challenging ib 

n to prohibit the L W F  from acceptfng 
prate and unlon money. 
ls a result of the lawsuit and FEC public 

Importance of debates to an 
rate the FEC cancelled Its 
and agreed to begin the 

-corporate donors. 
; yhe process of setting those regulations 
!bok almost three years. In order to guarantee 

p, the FEC formulated regu- 
spon:iors ofdebates to those 

who might reasonably k expected to act In a 
nonpartisan manner and by establbhing strict 
Wes as to who might be invited to participate 
Ln the debate. 

T%e agencys h t  attempt at regulation was 
by the Senate in %otemkr B79. 

Thus the R C man the rulemaking proces 
a@n and developed a regulation that took 
effect on Apdl I. 1980, barely In t h e  for the 
League to undeptahe the w i v e  fundtaking . 
necessary b sponsor the I9980 Residential 
Debates. ah6s r e t i o n  broadened sponsc. 
shlp of dehates to SO1 [c)(J)and 501 (c)(4) 
organlzatlom that did not endorse support or 
op- polltlcal candidates or @a. It a b  
allwed born ffde broadcasters and the print 
medla to spend corporate m o n g  b stage . .; 
debates. It I& to ?he dlxretlon of the spospsdr 
the methad by whlch candkhtes were chasm, 
to pawpate. The E C  stated that debates are' ' 
requlred to be nonls;.nrusan and leA it up to the 
sponsor m lo how that was to be a c h k d .  
As soon as the new regulation went Into 

effwt Me League began to rake maney from 
corporations for the I380 FnsMenntlal De- 
bates. A brakthmugh in securing the nee?- 
s a y  mount ob fbding came when six N o r  
corporations each contributed $5O,OOO. (See 
lmkk front cover for llst of corporate conM- 
butors.) (The Iargat single contribution In the 
history of the LWVEYs Debates projeet was a 
gift of 8250,oOO from the C M e s  Benton 
Foundation h B76, made befor% the I976 

In all, ?he League raised and s p n t  nearly 
$700,GW for the 3.9W Residential Forums 
and Debates, which could not have taken 
place willrout the generous contributions of 
the cosporatiom and lndlviduals invoked. 
This $700,000 was greatly augmented by the 
value of volunteer h ~ m  - padicularly thase 
of League members in Baltlmore, Louisville 
Portland and Clevebnd - making the Debates 
far more than a million dollar effort. 

- 
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the Advlsory Committee Carla HHls and 
Newton Plinow, after they discussed the pool 
otjoumallsts with the candidates' 
representatives. 

The League preferred to keep the candi- 
dates' representatives entirely out of the panel 
selection process. Howevez because of the 
tremendous significance of the Cleveland Dg- 
bate the candidates' representatives inskted 
on being Invoked In almost every deckion - 
large and small. 

Scholars Steven Chaffee and Jack Dennis wrlte 
that while many questions aboc! debates 
need more study and research one conclu- 
sbn  drawn from stl;dles of the 1960 and 1976 
praldenlial debates is that 'the debates make 
substantla) contrlbutlons to the p r o w s  of 
democracy and perhaps even to the longer- 
term viability of the system. The research 
offers a gat deal of support for the proposi- 
tlon that the debates serve important informa- 
tbnal functions for voters:' They enable the 
voter to weigh the aiternaffves klng propwed 
by each candidate. and "as an inforqaffon- 
gathering device they have the unique vlr9ue 
of allowing a simultaneous consideration of 
the alternatives,- without whkh the voter Is 
forced to gather lnfomatlon &om 'a IGrge 
series of such dlscontlnuous. one-skfed pres- 
entations as advertisements, news reports of 
speeches, and party conventions..1 
When scholars, histwlans and political ob- 

'The Past  and Future ofReidentia1 Debates. 
hustln Rannq, Ed. 'Residential Debates: An 
Cmplrical Assessment- by Steven H. Chaffee and 
Jack Dennls, 1979, American Pnterprise lnstltute 
p. 98. 

%id.. p. 99. 
'(bid., p. 99. 

sewers wke the deflnltiw history ofthe . - 
f+'esidentfal Debates. how will t h y  be v l ~  .. . 
What contflbutlons did they make towarc _. 
democratic system of government? r(crw L: - 
the League's experience as sponsor - bc - - 
swceses and its failures - serve to h p .  - 
the quality of debate in the future? 

histarkal pepzcUve It Is possible to ma.. 
some telling okrvations about the s6gn .- 
a n t e  of the I980 Residentla1 Debates a r c  
the lessons to be learned. The nature anc ' -. 
quality of the 1984 presidenthi carnpdg~ - 
fast-approaching event - wlll be affected I '. 
how constructively we use the Intervening 
time to evaJuate the 1980 Residential Det i '  

experience In order to build a better o m  ir 
1984. 

t h l  Debates every four years  are now bea - 
ing the norm: never before have we had 
debates in consecutive presidential eiedio 5 

This nascent tradition together with v o t e  
heightened sense of entitlement - a right to 
see and hear presidential candidates &bate 
the fssues at the same time. in the same place 
and under the Same conditions -will weigh 
heaaly against the reluctance of future candi- 
dates to participate. 

But even if Bke weight of voter expectation 
overrides the resistance of major-party candi- 
dates, the complex problems surrounding the 
participation of mirror-party and independi . '  

candidates remain. In a 1979 report, the 2 . 
Century Fund l b k  Force on lklevfsed Pres 
dential Debates called this 'the single mos 
difffcult Issue confronting PreiidenUaI De- 
bates.' (The 20th Century f i n d  Is an inde- 
pendent research foundaUon that studles 
economic pditical and social institutions a 
issues.) In 19863, the League tackled the issi . 
wtth I t s  eligibility viterla. That approach will 
be a startlng point for all future efforts to sa 
rules for debabe partlclpatlon. 

AIthough It Is too early to achieve an 

F'reddentlal Debates In 19847 Yes. FWsk .. - 

, 

. .. 
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the Mer-Reagan Debate. 

Thts included StII 

The League itself gives the 1980 Presiden- 
tial Debates experience mixed revlews. It takes 
pride in the hbtory-maldng nature of its . ei7ort.s. And it takes pride in adhering to i ts  
main goal. The League's persistence did 
enable American voters. in record-breaking 
numbers, to hear signiflcant presidenthi a n -  
didates debating the Issues. It met an unques- 
tionabie 'consumer demand': an October 
1980 national public opinion poll found that 

such debates. Voters had two opportunities to 

among their running mates - had to be 
akndoned: a thee-way &hate never took 
place; and because the major-party candidate . 
met only once, that Debate took on all the 
burdens of a 'winner-take-all' event Issues 
concerning structure and format were 
negotiated to the minutest detail. Candidates 
were unwilling lo by new formats, and they 
threatened to walk away from debating at 
many turns if bhey did not get what they 
wanted. 
These difflcultles faced by the League in 1980 

73 percent of the people surveyed wanted 

klevision advertisements and canned 
speeches - the League Debates gave the 
\oters the =lid information they needed to 
help them cast an Informed vote. 

for this senice, the 1980 Presidential Debates 

comprehensive series of four Debates - three 
among presidential candldates and one: 

take place. And whenever the smallest featu 
of the plan seems disadvantageous. the thn :.' 

to walk away can hold the effort hostage. To 
ensure that improved debates become a 

to examine and Improve the poiltlcal 

communicate to voters their stands on k U e .  
the LWVEF has embarked on a three-year 

: .. - 
I - 
*. 
5 

Yet despite the clear demand from voters 

\*ere in Constant jeoprdy. League plans for a 

regular part of every presidential election, ar 

communications process (how candldates 

- z - * 
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Above, WF' Chalr Ruth J. Hinerf&d brtefs 
the press Ule day before the Cleueknuld debate 
b e w e n  Jimrny Carter and Ronald Reagan 

project leading up to the 1984 presldentbl 
elation. 7%e League wlll reach out to the 73 
percent of Amerkans who have said they are 
in favor of debates through their vai?oous 
organhtlons, Instltutions and as indlvtduals. 

The purpose aF uhls effort is to r a k  hues 
about the ways In whkh candidates 
communicate wltlin the electorate and to 
educate the publk about debates and tine 
whole polltkal communkatlon process. TI. 
even& wl:l Include town ineetlngs, opinion 
leader gathherlngs and b r i n g s  among 
others. Above all thb proJect wfll Identify E 
mobilize the debates constltuency so that I 
cowtitsreaxy c2in demand of future candid; 
that they face each other and the public In 
open exchange of Ideas. 

._ 

The hgue's primary goal is to see that 
presidential debates mcut In 1984 and In t -e 

future, and that the debates process contlr .-. c 

to be Improved. The League's experience i z 
sponsor of Presidential Debates h 1976 ar . 
1980, combined with the Ions tiadition of 
state and local League-spomred candldai 
events, places Me organization In an ideal 
position to ensure t ! t  this happew. 

- . .  



Wednesday. February 20, 1980 
PX-1000 p.m. EST 

M d a b r .  Howard K. Smith, broadcast 
journalist 

Pak~eMs: Joseph h R  syndicated 
columnist 
Elleen Shanahan mamghg 
editot Washh@n Star 

- MarPChestel: New Hampshire 

Format: 

dkhta% Representatlve John Anderson 
Senator Howard M e r  
Ambassador Qeorge Bush 
Qowrnor John Connaliy 
Representatlve Philip Crane 
&M&o? Robert Dole 
Governor Ronald Reagan 
Part I. Seven question., - were 
posed. The candidate to 
whom a question was first 
addressed had two minutes to 
respond; the other SIX candi- 
dates each had one minute to 
respond. Tota1: 1 hour. 
Part 11. Indlvlduals @om the 
audience directed their q u e  
tions to a sp9clRc candidate 
who was given one and one. 
half minutes to respond. %tal: 
2 3  minutes. 
Part 111. Each candidate was 
glven one minute to make a 
closing statement. Total: 7 
minutes. 

'Questions for each forum could cover any 
subJecL 

Wednesday, April 23, 19Bo 
8cM-QUQ pm. CST 
Houston, RXa3 

Candidates Ambassador George Bush 

F0sknzlt: 

ernta4~: Howard K. Smith 

Governor Rnnaid Reagan 
Same as in Second Residen- 
tial Forum. Part I: 45 minutes. 
Part 11: 13 mlnutes. Part 111: 2 
inlnuta. 



Ffrst PresMeaQlsad Debate 
Sunday, September 2L 1980 
1000-11:00 p.m. EST 
Baltimore Maryland 
K d e m t ~ r :  Bill Moyers. public television 

Pinne&sb: Charles Corddry reporter. 
cornmentatorlproducer 

Baltimore Sun 
Soma aolden editoihl writec 
New York l l w m  
Daniel Qreenberg. syndicated 
coiurnnlst 
Carol Loomis. board of 
editors, fortme magazine 
Lee May, reportet Los Angela 
mes 
Jane Bryant Quina columnist 
Plewsweek magazine 

CanzWates: Representative John Anderson 
Governor Ronald Reagan 

Fomak Each panelist asked one 
question. Cach candidate was 
given two and one-half 
minutes to respond: then each 
had an addltlonal one minute 
15 seconds to chalknge the 
othefs response. Each 
candidate was allotted three 
minutes for a closing 
statement. Total: one hour. 

seuxmdl BraMePrU *bate 
TUesday, Ostober 28, l980 

Clevelmd, Ohio 
Mdmtoe:  Howard H Smith 
Pamelbhs: tiany Ellk, Washington staff 

950-11:OO p.m. EST 

correspondent Chrcrtian 
Science Monitor 
Wlilhm Hilibrd assistant 
managing edltoc Portland 
Qi-egonim 
Marvin Stone edltoc U. S. 
flews and World Report 
Barbara Waltcrs 
correspondent BBC I(w5 

a- Resident Jimmy Carter 
aovernor Fanald Reagan 
Part 1. Each panellst directe 
one question to a candidate 
who was given two minutes 
respnd. The paninelkt then 
asked a follow-up question 
and the candidate had one 
minute to respond. The san . 
question was directed to the 
other candidate who had the 
same opportunity to respond 
to that question and a follow- 
up questlon. Each candidate 
was  then given one minute to 
challenge the other's re- 
sponse. Topal: $0 minutes. 
Part 11. Each panelist 3ske ' 
one questlon to which eac . 
candidate had two minute 
respond. Each candidate v . 
then given one and one-h 
minutes for a rebuttal. Ea1 
had one minute for a SUIT 
buttal. Total: $0 minutes. 
Part 111. Each candidate h. 
three minutes for a claslnc, 
statement. Total: 6 mlnute- 

IFQRT.Wk 



~ Carla Hills. Co-Chair 
Robert Anderson 
Jerry Apodzca 
James David Barber 
Charles Benton 
Shirley Wmple Black 
Douglas Cater 
Sol Chalkln 
Archbald Cox 

mH%&ee* 
Newton Mlnow, &Chair 
kqiamin Hmk5 
Pat Hutar 
Jim Karayn 
Jewel Lafonhnt 
Lee Mkhell 
Austin Ranney 
Sharon Perq Rixkefeller 
Carmen klaado Votaw 
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HaarrletHen!ies 
Ruth J. Hlnerfeld 

Caspar Weinberger 

Ex-oPt7cio 
Bill Brock. Chalrman .John Wile Chairman 
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1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

CBMMISSION ON PRESIDENTPIA% DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2006) DE 

(Washington, D.C.,. ..) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2300 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chairmen also ~ ~ ~ ~ o ~ n c e d  four dates and sites for the 2000 debates: 
0 First presidential debate: Tuesday, October 3, John F. Kennedy Library and 

the University of Massachusetts, Boston, MA 
e Vice presidential debate: Thursday, Oc!ober 5, Centre College, Dmville, KY 
e Second presidential debate: Wednesday, October 11, Wake Forest Usliversity, 

Winston-Salem, NC 
e Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MQ 
8 Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988,1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiliLehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use ofthe Internet in its 2000 educational effortsas, building on 
its 1996 voter outreach program, Debatewatch ’96. Details ofthe CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next seveeal weeks. Backg~omd infoomation on the CPD’S 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 
C.s.rLmmm Hunorcip Gi.ihrumuti Dirrcrmi 

Anamra Hemsndc: k i n k  J. F.thrmkq4. j r .  Gcr.d.1 R .  hm! 
h U l  ii. Kirk. Jr. Jmnw Gm, H ~ ~ , ~ ~ J  6.  euHclt CIruline K e n n d ~  

Rtw.1I.1 Rr.wn k n : w r  Paul G,vcrdeII Newton N. Minor 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CWTERPA 

FOR 2000 GENERAL ELECTION DEBATE PAK”HPATIQN 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series o f  nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPD’s debates is to afford the members ofthe public an opportunity to 
sharpen their views, in a focused debate format, of those candidates from among whom the next 
President and Vice President will be selected. In the last tvvo elections, there were over one 
hundred d e c k e d  candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most hlly and 
fairly to achieve the educational purposes of its debates9 the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CWRPTERIA 

The CPDs nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE QP CONSTPTWIBNAk ELHGH 

The CPD’s first ceiterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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a. 

b. 

is at least 35 years of age; 

is a Natural Born Citizen of  the United States and a resident of the 
United States for fourteen years; and 

is otherwise eligible under the Constitution. c .  

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS QF E L E C T O W  SUPPORT 

The CPD’s third criterion requires that the candidate have a level of support o f  at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the dekeimination. 

C. APPLICATION OF C 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow €or orderly planning. Invitatioris to participate in.the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satkfaction of the same 
multiple criteria prior to each debate. 
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In the Matter of 1 
) rn 4987 

The Commission on Presidential Debates ) 

I, Frank Newport, give this declaration based on personal knowledge. 

1. I am Editor-in-Chief ofthe Gallup Poll. For over sixty years, the Gallup 

Organization has been the world leader in the measurement and analysis of people's 

attitudes, opinions and behaviors. I have been associated with the Gallup Orgslnizaeion 

since 1987, and have served as Editor-in-chief ofthe W u p  Poll since 1990. In my present 

capacity, I have direct or indirect responsibility for the over 50,000 interviews conduucted 

annually by the Gallup Poll. 

2. Prior to joining the Gallup Poll, I was a partner at the Houston research firm 

of Tarrance, Hill, Newport and Ryan, where I cenduded public opinion and market research 

for a wide variety of businesses and organizations across the country. In that capacity, I was 

involved in the implementation and analysis of hundreds of market research and public 

opinion polls. 

3. I obtained my master's degree and Ph.D. in Sociology &om the University of 

Michigan and have taught sociology at the University of Missouri - St. Louis. My writing 

OR public opinion polling has appeared in numerous scholarly publications, including the 

I American Sociological Review, the New York Times, the American kwmdism &art erly, 

the Journd ofPolitical and Medical Sociology, Social Forces. h-y, 

and Public Perspectives, and I regularly appear on national television and radio progrmi as 
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an expert on public opinion polling. 1 also serve on the Board of Directors of the Roper 

Center for Public Opinion Research and as a Trustee of the National Council on Public 

Polls. I have extensive experience in the conducting of public opinion polling, the 

methodologies used by public opinion pollsters, the leading organizations involved in public 

opinion polling and the strengths and weaknesses of public opinion palling. 

4. The science of public opinion polling is by far the best mechanism we have 

for accurately measuring public sentiment. Public opinion polling in this country is a highly 

developed and tested scientific process by which polling experts seek to arrive 

mathematically and objectively at the best estimate of public opinion on a specific topic at 

specific time. Public opinion polling, and in particular national polling conducted during 

the presidential general election campaign, has a high degree of reliabifity. The National 

Council on Public Opinion Polls (“NCPP) recently conducted a study PO exmine the 

reliability of pre-election polling conducted in the 1996 presidentid election. NCPP 

averaged the final poll estimates of several leading survey organizations and found that the 

public polling results matched very closely, within 2%, the actual electoral results. The 

NCPP also analyzed final presidential election polls dating back over SO years. NCPP’s 

study found that average poll error has been similarly low for presidential elections between 

1956 and 1996. Moreover, both the methodology and frequency of political polling have 

improved and continue to improve. (The 1948 election i s  often cited by polling critics as 

proof of the unreliability of polls. Not only has the science of conducting public opinion 

polling advanced tremendously since 1948, but the polls Conducted in 1948 were conducted 

far in advance ofElection Day. It is likely that significant shifts in voter sentiment occurred 

in the substantial interval between the Pime the polls were conducted a d  Election Day.) 

232789 vz 2 
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5. One element of public opinion polling that is often misunderstood is the 

rnargn of sampling error. A poll seeks to pinpoint the best estimate of public opinion at a 

given time. The percentage figure reported by a polling organization reflects that 

organization’s best estimate of the matter surveyed. The margin of sampling error that is 

usually reported with survey results indicates that, clue to a variety of random factors, the 

reported sample estimate could vary by il certain number of percentage points from the 

actual state of  public opinion on that day. That does not mean that a result anywhere within 

the margin of error is just as likely as the reported estimate. Rather, the reported result is 

the polling organization’s best objective estimate ofwhere public opinion stands at a 

specific point in time. 

6. Another way in which polls can be misinterpreted is when the result of an 

election is compared to a poll taken well before the election as a means of criticizing the 

perceived accuracy of the poll. A public opinion poU is an estimate of public opinion at the 

time the poll was taken, and is not a prediction of where public ophion will be at a later 

point in time. 

7. I currently serve as a consultant to the CPD and in that regard provide CPD 

with consulting services and advice in the areas of polling methodology and statistics. I was 

retained in this connection prior to the CPD’s announcement of its Nonpartisan Candidate 

Selection Criteria for 2000 General Election Debate Participation. 

8. The CPD has made the determination that one of the criteria it will apply in 

deciding which candidates it will invite to participate in its 2000 debates is whether the 

candidate has a level of support of at least 15% (Meen percent) of the national electorate as 

determined by five selected national public opinion p o h g  organizations, using the average 

232789 v2 3 
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of those organizations’ most recent publicly reported resuits at the time of the CPD’s 

determination. I have been retained as a technical advisor to the CPD in connection with its 

implementation of the 15% standard. 

9. The CPD has decided that in order to apply the above criterion, it will 

consider publicly reported results from the following national opinion polling organizations: 

ABC News / Washineon Post; CBS News / New York Times; NBC News / Wall Street 

Journal; CNN / USA Today / Gallup; and Fox News / Opinion Dynamics. Each of these 

five polling organizations is nationally recognized md well-respected and each has a fine 

record of conducting public opinion polls in a reliable, professional and scientific manner. 

These polls are referred to widely for reputable estimates of a candidate’s standing. In 

addition, these organizations each can be expected to poll frequently and reguularly in the 

final weeks of the 2000 Presidential campaign. 

10. CPD will not be conducting its own polls or instmcting the organizations on 

how to conduct their research. Rather, CPD has made the decision to rely on the 

professional judgment ofthe survey research scientists and professiods who work for the 

polls to make decisions on how to collect their data and report their results. I am generally 

familiar with the methods employed by the five organizations, and I believe that it is 

reasonable to conclude that polls by these organizations Will be conducted in a responsible, 

professional manner, and that they will be conducted fiequently during the time period 

directly before and between the CPD’s scheduled debates. 

1 1. There will be some unavoidable diEerences in the methodology employed by 

each polling organization; for example, there may be d@erences in the deitiraition ofthe 

national electorate, the sample size used, and the wording of questions used by the polling 

22.2’189 v2 4 
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organizations. These types of differences do not in and of themselves mean that any of the 

polls use unreasonable methodology or that any of the pc!is are conducted in a manner that 

is not objective. To avoid any methodological differences the CPD would have to limit 

itself to using one poll. Instead, in order to eliminate over-dependence on any one poll, 

CPD has chosen to use a simple average fiom among results recently reported by the above- 

listed organizations. 

12. The use of an average of a number of polls in this context is reasonable. The 

werage of a number of polls can be detefmined in a scientific, objective manner, and that 

average will be a good indicator of a candidate’s level of public suppofl. Indeed, the use by 

the CPD of an average could have the result of reducing random error that may be 

associated with the use of data from only one source. 

13. Most national polls provide respondents the opportunity to volunteer the 

name of candidates whose names are not presented in the survey question. Some survey 

organizations also will ask “open-ended” questions in order to pick up the names of any 

candidates whose support appears to be building among the electorate. It is up to each 

polling organization to d e t e m k  at what level of support it will report results relating to a 

particular candidate and at what level of support it will include a candidate’s name in the 

question itself. Based on my experience, I believe that there is a! extraordinarily high 

likelihood that any candidate who enjoys a level of support that approaches 15% of the 

national electorate would be included among the candidates identged in the polling 

questions asked by the organizations on whose polls CPD will rely. 

14. Given polling practices in the recent past and my professiond expectatkns 

regarding polling to be done in connection with the 2000 general election camp&@, 1 
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expect that the sample sizes for the five polls selected by the CPD -will be rowghly the same. 

In the event that they are not, I do not expect that ninor differencesin sample sues used 

will in and offhemselves cause s i p f b n t  variation in the results reported by rhe polls, or 

that small differences in sample sizes will make one poll si@icantly more reliable than 

another. This is based on my beliefthat each ofthe orgmkatlons employs professional, 

scientific and reliable methods. In addition, given past experience, the polling organizations 

are not likely to dlocate undecided votes among the candidates at that stage ofthe campaign 

when the CPD will be consulting their polls. Some polling organizations allocate 

undecideds in their last polls before an election, while others never do allocate undecideds. 

Polling organizations also have different mechanisrns they use to allocate undecideds. It is 

my understanding that the CPD has made the decision to rely on the judgment of the polling 

firms themselves in regard to the undecided allocation issue, and that the CPD will not 

attempt to repercentage or allocate undecideds itseK 

15. I declare under penalty of perjury that the foregoing is true and correct. 

Executed on May 3 2000. 
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